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21 January 2011
Mr Tim Watling

Committee Secretary

Parliamentary Joint Committee on the
Australian Commission for
Law Enforcement Integrity

P O Box 6100

Parliament House

CANBERRA ACT 2600

Dear Mr Watling

| refer to the Committee’s Interim Report on its review of the operation of the LEIC Act and
its statement that it would turn its attention to the question of the Jurisdiction of ACLEI
(eg paras 1.7 and 2.8). The attached submission is directed to that question.

We submit that the jurisdiction of the present independent anti-corruption body, ACLEI, is
inadequate and will remain so notwithstanding the addition of Australian Customs. For
reasons advanced in our submission, it should at least include other law enforcement bodies
such as the ATO, ASIC and the Department of Immigration. But, in light of recent events
referred to in the submission, consideration would also need to be given to including not only
corporations doing business overseas that receive direct or indirect assistance from the federal
government, but also the Reserve Bank and any corporations in which it has an interest and
which do business overseas, defence department officials who negotiate contracts, Austrade,
Ausaid and the Therapeutic Goods Administration.

But to take such steps would be to continue the past reactive and inadequate piecemeal
approach. That approach ignores the realities and the extent of the risks posed by corruption
— something that will always exist. It also ignores the fact that the risks of government
corruption have significantly increased in the last 20 years (see the enclosed submission and
essay).

We have reached the point in Australia where we need an adequately resourced
comprehensive independent integrity system for the Commonwealth incorporating a general
purpose Commonwealth anti-corruption agency. Australia might then join New Zealand in
Transparency International’s list in the group of the top three nations.

Yours faithfully

Hon T H Smith QC
Chair, Accountability Round Table
enc

Accountability Round Table
15 Loch Street Camberwell VIC 3124
0398826605 : jsmithth@iimetro.com.au : www.accountabilityrt.org
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Parliamentary Joint Committee on the Australian Commission for Law Enforcement
Integrity — Review of Jurisdiction of ACLEI

Submission of the Accountability Round Table:

Executive Summary

The jurisdiction of the present Commonwealth independent anti-corruption body, ACLEI, is
inadequate. It should at least include other law enforcement bodies such as the ATO, ASIC and the
Department of Immigration. In light of recent events, consideration should also be given to including
not only corporations doing business overseas that receive direct or indirect assistance from the
federal government, but also the Reserve Bank and any corporations in which it has an interest,
defence department officials who negotiate contracts, Austrade, Ausaid and the TGA.

But to do so would be to continue the past reactive and inadequate piecemeal approach and to ignore
the realities and the extent of the risks posed by government corruption, risks that will always exist
and have significantly increased in the last 20 years.

ART submits that the jurisdiction of ACLEI should be extended to provide a single national
anti-corruption and malpractice body with a jurisdiction giving it comprehensive coverage of the
whole Commonwealth sector, including:

- Ministers, Parliamentary Secretaries, Members of Parliament and their staff,
- The Commonwealth Public Service,

- Courts and tribunals,
- Compliance, regulatory and law enforcement agencies,

- Statutory corporations, companies in which government has an interest or on which
government relies to provide services to the community or to meet statutory, or
international treaty obligations, or which receive direct or indirect assistance from the
government or its agencies.

Other consequential action will need to be taken. It will be necessary to rename ACLEI to reflect the
broadened jurisdiction. It will also be necessary to review all related matters including:

- relevant definitions (including the definitions of corruption and malpractice),

- the adequacy of existing powers, including investigatory powers, and whether additional
powers are required, and

- the adequacy of the educative, research and policy functions.

- the adequacy of the system for co-ordinating the work of all Commonwealth agencies
involved in monitoring and investigating misconduct,

- the resourcing needed to serve the comprehensive jurisdiction.

The new Parliament has a unique opportunity to establish a comprehensive and effective national
integrity system that would enable Australia to join New Zealand at the top of Transparency
International’s integrity list.
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The present Commonwealth government integrity system® includes Parliament (especially its
committees), Courts, administrative review tribunals, Director of Public Prosecutions, oversight
bodies such as the Ombudsman and the Auditor General, FOI and an independent anti-corruption
body, the Australian Commission for Law Enforcement Integrity (ACLEI). During the 1970s,
Australia introduced important reforms in administrative law and the last Parliament saw some
important developments. However, the Australian government integrity system is no longer up
to international best practice (or that of some Australian states). In particular, the jurisdiction of
ACLEI is seriously limited. It has been confined to preventing, detecting, and investigating
serious and systemic corruption issues in two Commonwealth law enforcement agencies: the
Australian Federal Police and Australian Crime Commission. Australian Customs has been
added to its jurisdiction this year.

The NISA Report of 2005 which comprehensively reviewed government integrity systems in
Australia, commented,

“Even if ‘law enforcement’ were the only area of Commonwealth activity in which more
anti-corruption capacity is needed, there would be little logic in excluding many other
Commonwealth agencies with major compliance and law enforcement powers — including the
Australian Customs Office, Australian Taxation Office, Australian Security & Investments
Commission, and Department of Immigration. In fact, there is a larger argument that to represent
a serious injection of capacity and meet national best practice, a more comprehensive approach
and general jurisdiction are needed to ensure that capacity for independent anti-corruption
investigation is boosted across the whole Commonwealth sector rather than in select fragments.*”

If that call had been heeded there would have been an appropriate independent body in existence
able to investigate recent serious allegations made about the actions of Securency, Austrade and
the Reserve Bank, and Defence Department contracts®. It is also unlikely that the Therapeutic
Goods Administration would have failed to maintain a record of gifts and other benefits received

! Various definitions are used for integrity systems but one of the simplest is drawn from the overview paper for the 2008
International Anti-Corruption Conference commissioned by Transparency International which defined national integrity
systems as “the interconnecting institutions, laws, procedures, practices and attitudes that promote integrity and reduce the
likelihood of corruption in public life” (Sampford, C.J.G. From National Integrity Systems to Global Integrity Systems
http://www.13iacc.org/en/IACC/Conference Papers#Discussion Paper p.11). [See also Sampford, “From Deep North to
Global Governance Exemplar: Fitzgerald’s Impact on the International Anti-corruption Movement” Griffith Law Review
2009]

% Key Centre for Ethics, Law, Justice and Governance (Griffith University) and Transparency International, National
Integrity Systems Assessment (NISA) Final Report, 2005, p 65.

® Brown A.J., ‘Federal anti-corruption policy takes a new turn ... but which way? Issues and options for a
Commonwealth integrity agency’, Public Law Review Vol 16, No 2 (June 2005).

* See recent media discussion of Securency particularly by Nick McKenzie, and Richard Baker in The Age of
20 November 2010 and 4 October 2010 and concerning the alleged involvement of Austrade. Note also concerns raised in
The Age by Dan Oakes (17 November 2010 — including allegations of a cover up), Richard Baker (30 September 2010)
and Linton Besser in the Sydney Morning Herald (eg 9 March 2010) about defence contracts.
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by staff.> Such an independent body would also have been available to any citizens who wished
to raise their concerns about possible misconduct and, if there was, it could have been nipped in
the bud. Instead conduct that has raised concern continued for a considerable time.

In reviewing the Commonwealth integrity system® the NISA Report identified a number of gaps
and weaknesses. They were recently summarised as follows’

“Ministerial standards and the roles of ministerial advisers; the inability to enforce ministerial and
other parliamentary standards; and increased political pressure on senior civil servants. While
accountability systems appeared to function with the Senate at their peak, the role of the Senate
had been repeatedly attacked, over a long period, by executive governments of all persuasions.
Inadequacies were found in the whistleblower protection and management scheme, as well as an
under-reporting and potential concealment of the incidence of corruption; because, for the
purposes of classification, ‘bribery, corruption and abuse of office’ are subsumed within “fraud’.®
The absence of an anti-corruption body, and fragmented leadership of integrity systems, resulted
in a lack of clear leadership and co-ordination. The report comments: ‘There is now a clear case
for a general purpose Commonwealth anti-corruption agency, which includes educative, research
and policy functions.””®

During the last parliamentary term steps were taken to address some of those concerns and
further action is being taken. But many concerns remain and the risks of corruption have been
increased in recent years by: the increase in government control of information;'® the
ever-increasing need for funding of political campaigns; the methods employed to obtain it and
the failure to enact legislation to provide adequate controls and transparency;* the
commercialisation of government services and projects;*? the development of lobbying, the
inadequacies of the attempt to control that activity and make it transparent in a timely manner;
and the failure to either stop or control the flow of Ministers and their staff to the lobbying
industry on retirement from their positions.** The merging of national interest in urban and
regional policy and large infrastructure funding decisions (Infrastructure Australia) has also
added to the risk of corruption. Combined with those factors, there will also be an increased risk
of corruption resulting from the impact on major vested commercial interests of the significant
changes that will be needed to address the problems posed by climate change and the exhaustion
of natural resources, including energy, water and phosphate.**

® Linton Besser, The Age, 3 January 2011; Editorial, The Age 4 January 2011,
® NISA Report, above, pp 31-36.

" T.H.Smith, "Corruption; The abuse of entrusted power in Australia,” Australian Collaboration, 2010 (Corruption), p 33.
That essay considers the nature and extent of the risks of government corruption in Australia, their causes and the action to
be taken. It includes examples of corruption at the Commonwealth level.

® NISA Report, above, p 35

® Ihid.

10 Corruption, above, pp 47-49

L op.cit. pp 45-47

12 op.cit. pp 50-51; that has extended to the delivery of foreign aid — see issues raised in articles “Who profits from foreign
Aid? ...”, including by the Australian Centre for Independent Journalism, published on www.crikey.com.au on and
between 12 July 2010 and 28 July 2010.

B3 op.cit. pp 51-54.
 op.cit. p 55
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Any system must also provide a place for people to take their concerns about the activities of not
only government but also its agencies, including statutory corporations, companies in which
government agencies hold an interest and other companies which may be breaching laws put in
place to give effect, for example, to international treaty obligations or engaged in other
misconduct. Examples include the activities of the AWB and Securency. Both corporations
have seriously damaged the international reputation and credibility of Australia and its
government. In both cases, people in government received information of the allegations but
there was no independent overarching crime and misconduct body to which such allegations
could be referred. In such situations there will be people who have the integrity to be concerned
and the courage to act. There must be an independent standing anti-corruption and misconduct
body to which such people can take their concerns knowing that they will be investigated.

If we were to continue the past ad hoc and piecemeal approach, we would be considering now
whether to widen the jurisdiction of ACLEII to include:

e corporations doing business overseas receiving direct or indirect assistance from the
federal government and its agencies,

e the Reserve Bank and any corporations in which it has an interest and which do business
overseas,

e the Defence Department,
e Austrade and Ausaid,* and
e the Therapeutic Goods Administration.

To acknowledge that fact, however, only highlights the unreality of the past approach — the
approach also taken in Victoria but now abandoned. The past approach also ignores the reality
that each year, the Federal Government purchases tens of billions of dollars of goods and
services'®.

The risk of corruption is not confined to law enforcement agencies. As was said in the essay
“Corruption”

“...there will always be a government corruption problem (in all countries) unless a miracle
occurs to remove greed and the desire for power and hubris from the psyche of homo sapiens.
There is also the fact that some of the species do not believe that the rules apply to them, and
others believe that the end will always justify the means.”*’

The past approach reflected a denial of this reality and of the extent of the damage that can be
done to the whole community by corruption. The past approach will also lead inevitably to
unproductive definitional debate and uncertainty about where to take concerns.

15 See fn 11.

% In and between 2006 and 2009, the Defence Department spent more than $48 billion (Linton Besser, The Age, 30
December 2010 ). ( Note, according to an advertising feature on how to go about making successful tenders to Federal and
State governments (including techniques on securing internal contacts), there were $45.5 billion worth of tenders sought in
2009 (John MacPherson, The Age, 8 January 2011).

" Corruption, above, p 22.



It is time that a comprehensive independent integrity system was created for the Commonwealth.
It should incorporate a general purpose Commonwealth anti-corruption agency with educative,
research and policy functions and all necessary powers which is subject to parliamentary

oversight.

It should also address the need to co-ordinate the work of agencies involved in

monitoring and investigating misconduct. The recommendations for the Commonwealth in the
NISA Report should be regarded as best practice and setting the standard by which any proposals

should be judged.

Recommendations of the Accountability Round Table

ART submits that the jurisdiction of ACLEI should be extended to provide a single national
anti-corruption and malpractice body with a jurisdiction giving it comprehensive coverage of the
whole Commonwealth sector, rather than select fragments of it, including:

Ministers, Parliamentary Secretaries, Members of Parliament and their staff,
The Commonwealth Public Service,

Courts and tribunals,

Compliance, regulatory and law enforcement agencies,

Statutory corporations, companies in which government has an interest or on
which government relies to provide services to the community or to meet
statutory, or international treaty obligations, or which receive direct or indirect
assistance from the government or its agencies.

Other action will need to be taken. It will be necessary to rename ACLEI to reflect the
broadened jurisdiction. It will also be necessary to review all related matters including:

¢ relevant definitions (including the definitions of corruption and malpractice).
e the adequacy of

0]

o

the educative, research and policy functions.

the system for co-ordinating the work of all Commonwealth agencies
involved in monitoring and investigating misconduct

existing powers, including investigatory powers and whether additional
powers are required, and

the resourcing needed to ensure that the comprehensive jurisdiction can be
adequately served.



In Corruption: The Abuse of Entrusted Power in Australia,
former Supreme Court judge Tim Smith explores cor-
ruption in Australia; why it matters, how it thrives,
and what is needed to contain it. He analyses some

of our worst corruption scandals. He compares the
systems presently in place to control corruption with
the comprehensive model advanced in the National
Integrity Systems Assessment Report of 2005, and
asks why governments in Australia have not done all
that can reasonably be done to contain corruption.

Smith argues that developments in the last twenty
years, such as the extensive commercialisation of

government services, our political parties’ ever-

increasing need for funding, the movement of per-

sonal ministerial staff to and from private enterprise
(including lobbying), and governments’ increasing
skill in controlling information, have significantly
increased corruption opportunities and temptations.

In discussing what measures should be taken to con-
tain corruption, Smith demonstrates that we should
proceed on the basis that corruption in government is
a serious risk that must be addressed—both now and
for the future. We must identify and deal with areas of
weakness in our existing systems for the control and
prevention of of corruption; this requires adoption of
world’s best practice. At the same time, we must also
reduce the corruption opportunities and temptations
that we have created.

Tim Smith is a recently retired
Supreme Court judge. He was
appointed a Queen’s Counsel in
1985. Prior to his appointment
to the Supreme Court in 1990,
he was a Commissioner of the
Australian Law Reform Commis-
sion from 1980 to 1987 and a
County Court judge from 1988
to 1990. He has written on issues
relating to court governance
and the structure of the judicial
branch of government. He
presently holds the position of
Adjunct Professor in the Depart-
ment of Management, Faculty
of Business and Economics, at
Monash University. He chairs
the Accountability Round Table,
a non-partisan group of citizens
from diverse backgrounds, who
are concerned to promote open
and accountable government in
Australia.
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Preface

Corruption: The Abuse of Entrusted Power in Australia forms part of a series of
essays published by the Australian Collaboration. The essays are devoted to
political, societal and environmental issues facing Australia.

The Australian Collaboration is an association of seven leading national
community organisations:

Australian Council of Social Service

Australian Conservation Foundation

Australian Council for International Development
Choice (Australian Consumers’ Association)

Federation of Ethnic Communities” Councils of Australia
National Council of Churches in Australia

Trust for Young Australians.

The aim of the Australian Collaboration is to help to achieve a sustainable
ecological, social, cultural and economic environment within and outside
Australia. The Collaboration carries out research and publishes books, essays
and reports. A range of free educational and information resources can also
be found on its website including Fact and Issue Sheets on societal and envi-
ronmental issues, Democracy in Australia, devoted to the enhancement of
public accountability, transparency and democratic practice; and Reference
Sources, a listing of key national and international web sources of statistical
and other information.

Recent essays published by the collaboration include:

In or Out? Building an Inclusive Nation by Paul Smyth, Professorial Fellow
at The University of Melbourne and Research and Policy Director, Brother-
hood of St Laurence.

Wrongs, Rights and Remedies: An Australian Charter? by Spencer Zifcak,
Alan Myers Chair in Law ACU, and Alison King, lecturer in law ACU.

The views expressed in this essay are those of the author and do not
necessarily reflect the views of the Australian Collaboration or its member
organisations.

David Yencken, Chairman, The Australian Collaboration



INTRODUCTION

In 1903, in a lecture to the Episcopal bishops and clergy at Washington,
Theodore Roosevelt said:

There are plenty of questions about which honest men can differ. But there
are certain greater principles concerning which no man has a right to
have but one opinion. Such a question is honesty, the honesty that is
aggressive, the honesty that not merely deplores corruption—it is easy
enough to deplore corruption—but that wars against it and tramples it
underfoot.

This and other similar powerful statements were quoted in a letter to
the New York Times of 7 November 1904, signed ‘Jared, accusing Theodore
Roosevelt of double standards in accepting political donations from corpo-
rations seeking public favours. The letter concluded:

I merely ask whether Mr. Roosevelt has squared the word with the deed by
his attitude toward Republican campaign funds? Has he warred against
corruption and trampled it under foot? Has he employed his best effort to
put down corruption? Has he set his face like flint against the spirit which
seeks personal advantage by overriding the laws? If not he has written his

own condemnation.?

The potential for political donations to corrupt government is still with
us and always will be, but who are the political leaders who are prepared to
‘war against corruption’? Premier Anna Bligh of Queensland recently
declared her intention to take action, and launched a major review.? The
proposals in the subsequent report, discussed later in this essay, would
make significant improvements to the Queensland integrity system, if car-
ried out. But more could have been done. Other political leaders in this
country have been conspicuous in their silence.

In a speech made on the twentieth anniversary of his 1989 report on cor-
ruption in Queensland, Tony Fitzgerald QC expressed his concern:
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Despite their protestations of high standards of probity, which personally
might well be correct, and irrespective of what they intend, political lead-
ers who gloss over corruption risk being perceived by their colleagues and
the electorate as regarding it of little importance. Even if incorrect, that is
a disastrous perception. Greed, power, and opportunity in combination
provide an almost irresistible temptation for many which can only be
countered by the near certainty of exposure and severe punishment.*

The pattern in Australia has been that those in government have only
taken serious, direct action against corruption when there has been a major
corruption scandal. Thus, for many years, only Queensland, New South
Wales and Western Australia have had permanent anti-corruption bodies.
If corruption in government matters, why have the federal government and
other State and Territory governments not followed suit? In light of recent
incidents of corruption in Queensland and elsewhere does more need to be
done?

Time to reconsider the issues
In the last 12 months, federal and state governments have attempted to
address different aspects of the problem. The federal government has
attempted, unsuccessfully, to address the problem of political donations. The
Queensland and New South Wales Governments have recently made signifi-
cant improvements to their Freedom of Information (FOI) legislation. The
Tasmanian government has passed the Right to Information Act 2009 to make
significant improvements to its FOI system. The federal and Victorian Gov-
ernments have attempted to do so, but so far been unsuccessful. A number of
governments have taken steps to regulate lobbyists, but they are inadequate.
As to permanent, independent anti-corruption bodies, the Tasmanian
Government has decided to introduce such a body® and Queensland has
taken steps to strengthen its system. In South Australia, on 14 October
2009, the Legislative Council passed a Bill to establish an independent com-
mission against corruption. There have been calls for such a body from
South Australia’s Director of Public Prosecutions Stephen Pallaras QC, the
former Auditor-General Ken MacPherson, and more than 8o of the state’s
criminal lawyers. The Premier Mike Rann has so far rejected the proposal,
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saying, amongst other things, that it would cost more than $30 million a
year, and would turn into a ‘lawyer’s picnic’. He acknowledged that there
was merit in the idea of a national body, but considered that the cost of set-
ting up a state body would be too high.®

In Victoria, Transparency International reported in October 2009 that it
had written to the Premier of Victoria expressing concern about recent inci-
dents of corruption at local government level. It welcomed the subsequent
decision to establish a Local Government Investigation and Compliance Unit
but expressed its concern at the government’s continued failure to follow the
precedent of New South Wales, Queensland, and Western Australia, by set-
ting up an Independent Commission against Corruption. It pressed the gov-
ernment, as a matter of urgency, to set up such a body, to address all aspects
of public sector corruption in Victoria.

On 23 November 2009, the Victorian Government announced that it had
appointed Elisabeth Proust as a Special Commissioner to work with Peter
Allen, the Public Sector Standards Commissioner, to review Victoria's integ-
rity and anti-corruption system ‘to determine what reforms are needed to
enhance the efficiency and effectiveness’ of that system, including:

The powers, functions, co-ordination and capacity of Victoria's integrity
and anti-corruption system, including the Ombudsman, Auditor-General,
Office of Police Integrity (OPI), Victoria Police and the Local Government
Investigations and Compliance Inspectorate.’

The review is to be completed by 31 May 2010.

In light of these developments, it is timely to revisit some key questions.
Why does corruption in government matter? Does a corruption problem
exist in Australia, and if so, to what extent? What changes have occurred
that provide greater opportunities to curb or encourage corruption? What is
best practice in combating corruption? What measures do we have in place
in Australia to deal with corruption? What more needs to be done?

The purpose of this essay is to explore these and related questions, to
identify the issues that need to be considered in deciding what needs to be
done, and to suggest approaches to making those decisions. But first, here
follow some definitions.
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Defining corruption

The primary focus of this essay is on corruption in government. Corruption
in government takes many forms and occurs at all levels. This essay will
touch upon: all branches of government (the parliament, the executive and
the judiciary); all levels of government (local, state and territory, and fed-
eral); all actors involved in government (politicians, their advisers, public
officials, those involved in the provision of government services through
public-private partnerships (PPPs) and outsourcing, and statutory corpora-
tions). For the purposes of this essay, corruption in business, as such, will
not be examined.® But it should be noted that the most effective anti-corrup-
tion government agencies do deal and should deal with many other forms of
misconduct and corruption, as will be made clear later in this essay.

As to the definition of government corruption, the following is adopted:
‘the abuse of entrusted power for personal or party political gain, or both.”®
Much of such corruption is inextricably connected with the pursuit and
retention of power, including the effect of factions within parties, and politi-
cally-motivated promises and deals. It may be said that an examination of
government corruption reveals both corruption in, and of, our political sys-
tem. The issues will be examined, however, within the context of the abuse
of entrusted government power within Australia; for private and party gain
(political, financial or both), be it securing funding for political purposes, or
the abuse of financial entitlements (such as advertising, travel and electoral
allowances) by those entrusted with power.

CHAPTER 1: Why corruption matters; its consequences
and causes

Does corruption in government in Australia matter? Doesn'’t it merely ‘lubri-
cate the wheels of government to bring the costs of services in line with mar-
ket prices?’ Isn’t ‘bribery an efficient mechanism for rationing goods and
services in short supply?’ These questions were raised by Ramash Thakur—
and answered:

Not so. Even from the perspective of economic logic, public corruption is bad
because it distorts markets and encourages inefficiency. Managers have
built-in incentives to distort and disrupt markets because this increases

their market power.'°

Around the world we can see many examples of systemic corruption’s
extremely destructive effect on the political, economic, social and environ-
mental aspects of societies.!! In Australia, we are fortunate that corruption of
great magnitude does not appear to exist. It must be remembered, however,
that not long ago, in some jurisdictions, it had reached that systemic level.

Its consequences

Corruption in government cannot be justified. Where it occurs, personal
benefit becomes dominant and decisions are made to serve private interests
rather than our public interest. Most areas of government decision-making
are potentially vulnerable, including:

« the granting of government permission for planning or development,
take-overs and mergers, media licensing, gaming licensing, and other
controls

» making policy decisions, be they government subsidies and tax breaks,
or tax rates and levels

+ setting up regulatory systems, be they bank regulation, corporate
regulation, or foreign investment

« infrastructure decisions concerning locations for projects, entering a
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Private Public Partnership (PPP) arrangement, choosing the tenderer
or the private partner in a PPP

« the sale of public assets

+ contract negotiations; the terms on which private enterprise will pro-
vide government services, or provide services to government

» law enforcement by police, corporate monitors, health or work safety
inspectors, and building surveyors.

Another form of corruption is the misuse of public funds by MPs, min-
isters and public officials, for allowances such as travel, living and print-
ing. Misuse of public funds is also found in political party advertising by
governments.

Where corruption occurs, public funds are wasted.'? As aresult, resources
are unavailable for necessary projects and critical services such as education,
health and law enforcement, services for which we never have enough
resources. Corruption can enable organised crime to thrive and result in
heavy costs for the community in law enforcement.

But the damage is not confined to poor decisions or the misallocation of
public funds; it goes much further. Where corruption occurs among those
entrusted by us with the power to govern, they demonstrate contempt for us,
and cause us to lose trust and belief in the worth of our institutions. Similar
consequences flow from corruption of law enforcement agencies and the judi-
cial arm of government. Corruption damages the reputation of all in govern-
ment, including those who are not corrupt. It also damages the democratic
system by fuelling cynicism and causes members of the community to disen-
gage from the political process.

Where corruption occurs among community leaders, it fosters a culture
in the community where dishonesty, breach of obligations and contempt for
the rights of others is regarded not just as acceptable, but as the norm for all
conduct and dealings. It needs to be remembered that:

Our Government is the omnipresent teacher. For good or for ill, it teaches
the whole people by its example. Crime is contagious. If the Government
becomes a lawbreaker, it breeds contempt for law; it invites every man to
become a law unto him; it invites anarchy.?

CHAPTER1/13

The temptation to corrupt those in public office is always present and
there will always be officials who will succumb to that temptation. In the
absence of adequate systems and action, corruption in government can
grow and spread as the period in power extends. Tony Fitzgerald QC made
the point that:

[A]s matters progress and the Government stays in power, support will
probably be attracted from ambitious people in the public service and the
community. Positions of authority and influence and other benefits can be
allocated to the wrong people for the wrong reasons. If those who succeed
unfairly are encouraged by their success to extend their misbehaviour,
their example will set the pattern, which is imitated by their subordinates

and competitors.'*

Plainly, the worse the seriousness and spread of corruption, the greater
the damage done and the more difficult and costly it becomes to rein it in.

But people become complacent and focus on other issues; for the impact
of corruption is neither direct nor immediate for the vast majority of people.
Nonetheless, the continuing threat of corruption of government at all levels
should be a matter of the most acute concern to all in the community, and
particularly those entrusted by us with the powers of government. They
should ‘know that complacency is not warranted, nor is it safe.’*> They
should know that, ‘Once rooted in a system, corruption is immensely diffi-
cult to remove. 1* We should be able to rely upon those we have elected to
govern to ‘war’ against it.!’

Circumstances in which corruption will flourish

Corruption is often described as a cancer. Certain circumstances will enable
it to flourish and spread throughout any community in which it has gained
a foothold. What are those circumstances? They were examined by royal
commissions into two major instances of government corruption, and asso-
ciated misconduct, in Queensland and Western Australia, in the 1980s;
namely, the Fitzgerald Inquiry and the WA Inc Inquiry. These investigations
revealed variations on the theme of government corruption and important
similarities in the circumstances that enabled corruption to flourish.
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In Queensland, a close relationship developed between the government
leadership and the Chief Commissioner of Police, which allowed corruption
to flourish within the police force and reversed its role as an integrity institu-
tion.'® There also developed a close relationship between the government
leadership and members of the business community. The inquiry found that
this resulted in correlations between the making of donations and the mak-
ing of policy decisions and the granting of permission for developments and
government contracts.’

In Western Australia the premier and some senior ministers had formed
well-established relationships with businessmen such as Laurie Connell and
Yossie Goldberg.?° The Royal Commission also noted an ‘extraordinary’
increase in the size of donations to the government party, and many
instances of ‘an obvious temporal connection between donations and events
in which the businessmen who made the donations were involved with gov-
ernment’.?! This state of affairs also facilitated the public perception that
influence could be bought. A particular feature was the misuse of hundreds
of millions of dollars of public money, including funds held by insurance
company SGIC and superannuation fund GESB and the Rural and Indus-
tries Bank of Western Australia (R and I Bank) to try to save the businesses
of Connell, notably Rothwells.?? The commission found that this misuse of
funds was the product of a ‘well-established relationship’ between the pre-
mier and Connell, and the premier’s desire ‘to preserve the standing of the
ALP in the eyes of those sections of the business community from which it
had secured much financial support’.?

Both reports identified secrecy as a critical factor in the growth of cor-
ruption. The Fitzgerald Report commented that secrecy:

Allows corruption to breed, and official misconduct to escape detection.
... Where there is no opportunity for external appraisal and criticism, either
because of a lack of suitable mechanisms or absence of information, the
possession of authority can result in a self-fulfilling cynicism. This cyni-
cism both causes, and in turn, is magnified by misconduct. Institutions
become corrupt or inefficient, because of the attitudes of those who work
within them, and the corruption and inefficiency are factors which cause
such attitudes to persist.?*
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Both inquiries found that the state premiers maintained and controlled,
directly or indirectly, secret accounts, into which secret donations were
deposited. In Western Australia, the premier also kept a safe in his office,
into which cash was deposited; for example, $100,000 from a donation of
$300,000 from Goldberg, used to purchase gold, as well as stamps for the
premier’s collection. No account of this sort of expenditure was ever made
to the state secretary of the Labor Party.?

The WA Inc Inquiry noted that the ‘processes of decision-making were
often shrouded in secrecy’,?® with reasons going un-documented.?’ It also
noted a number of instances in which the premier gave Cabinet inadequate
time and information to consider proposals, and that inadequate records of
Cabinet decisions were kept. Examples include: the state acquiring North-
ern Mining Corporation; a decision affecting Perth’s Burswood Casino; the
purchase of the Fremantle Gas & Coke Co by SECWA; the acquisition of
shares in the Bell group by SGIC, and government involvement in the
Kwinana petrochemical project.?®

The reports also identified a number of techniques used to withhold,
or stifle the flow, of information. The Fitzgerald Inquiry found that the
principle of Cabinet secrecy was inappropriately used for decisions con-
cerning the letting of contracts, the issuing of mining tenements, rezon-
ing, and other planning approvals—matters for which the report noted
reasons would ordinarily be disclosed.?® A related matter identified in
Western Australia was the unwarranted use of commercial confidential-
ity as a justification for concealing information from the public, notwith-
standing the existence of a vital public interest in the information.?® An
example put forward was the government involvement in the Kwinana
project.

In Queensland, taxpayer-funded defamation writs were issued against
critics and the sub judice principle?? invoked to silence discussion. The
premier was the plaintiff in 13 out of 16 such publicly-funded defamation
actions. The Fitzgerald Inquiry found that in these matters the Justice
Department paid legal costs in excess of $200,000.3

Neither Queensland nor Western Australia had FOI legislation in place
during the relevant period, and accordingly there was no entitlement to
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seek government information. Reflecting on the vital role of FOI legislation,
the Fitzgerald Commission commented that its importance:

Lies in the principle it espouses, and in its ability to provide information to
the public and to Parliament... Its potential to make administrators
accountable and keep the voters and Parliament informed are well under-
stood by supporters and enemies.>*

The WA Inc Report similarly noted the importance of FOI, a Bill for which
was then before the Parliament. The report described it as an important step,
but only one step, on the path to open government.?

In both Queensland and Western Australia there was no whistleblower
protection and no accessible independent body to which confidential dis-
closures could be made. The absence of these corruption detection mecha-
nisms contributed to the culture of malfeasance. The Fitzgerald Report
noted that:

[H]onest public officials are the major potential source of the information
needed to reduce public maladministration and misconduct. They will
continue to be unwilling to come forward until they are confident that
they will not be prejudiced ... It is extremely difficult for such officers to
report their knowledge to those in authority ... Even if they do report
their knowledge to a senior officer, that officer might be in a difficult posi-
tion. There may be no one that can be trusted with the information ... If
either senior officers and/or the politicians, are involved in misconduct
or corruption, the task of exposure becomes impossible for all but the
exceptionally courageous or reckless, particularly after indications that
such disclosures are not only unwelcome but attract retribution ... It is
also necessary to establish a recognised, convenient means by which
public officers can disclose matters of concern. What is required is an
accessible, independent body to which disclosures can be made confiden-
tially (at least in the first instance) and in any event, free from fear of

reprisals.3®

The report also argued that such a body must be able to investigate any com-
plaint, and protect those who assist it.>’
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Both inquiries identified the increased role and presence of media units
and press secretaries as obstacles to disclosure because of their control over
information. The Fitzgerald Report observed that:

[TThe only justification for press secretaries and media units is that they
lead to a community better informed about Government and departmen-
tal activities. If they fail to do this, then their existence is a misuse of public

funds, and likely to help misconduct to flourish.®

The WA Inc Inquiry noted that there had been significant disinformation
from government in its description of key events, often involving the govern-
ment’s media advisers. It also quoted the observation of a long-term col-
league of the premier that ‘generally, governments are run by pressrelease. >

It may be said that the basics have not changed. It can be argued, how-
ever, that some circumstances have worsened, and the range of situations
likely to tempt the corrupt has increased significantly (an issue taken up
later in this essay).

Inadequacy of traditional and other control mechanisms

In both the jurisdictions of Queensland and Western Australia, political and
government power was highly concentrated in the hands of a few people, so
that traditional control mechanisms did not operate. For example, The Fit-
zgerald Report detailed a close relationship between the premier and Sir
Edward Lyons, and the influence (or attempted influence) of Sir Edward
Lyons over the premier in matters ranging from the appointment of a new
chiefjustice to the investment of TAB funds in Rothwells. Reference was also
made to the power of ministers Russell Hinze and Donald Lane.*® There was
the further problem described above, that the relationship between the pre-
mier and the commissioner of police was close, and the commissioner lacked
the necessary independence.

In Western Australia, the commission found that the secret dealings,
referred to above, involved a concentration of political and executive power
in the hands of a similarly small group of people, notably the premier and
ministers such as his brother Terry Burke, and a senior minister David
Parker.* The commission also found that a close friend of the premier, Tony
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Lloyd, was also heavily involved.* He was introduced into the public service

as the Director of the Policy Secretariat in the Department of Premier and

Cabinet. Another person identified was a long-term colleague of the premier

and friend of Lloyd, Kevin Edwards, who replaced Lloyd as Director of the

Policy Secretariat when Lloyd was appointed Assistant Under Treasurer.
The WA Inc Report found that these people exercised extraordinary influence

in a range of areas of government, including statutory bodies such as SGIC,
and GESB.* They were members of the highly influential Government Func-
tional Review Committee and sat on selection panels. The report noted that

Edwards ‘was viewed as the de-facto Premier’.**

The Fitzgerald Report stated that the parliament was meant to serve ‘as an
inquest in which all or any aspect of public administration’ could be raised >
but was no longer capable of fulfilling that function. The report pointed to
the absence of an impartial speaker, inadequate resourcing of the parlia-
mentary committees and opposition members, and the provision of insuffi-
cient information to enable non-government parties to review and criticise
the activities of the government.*

The WA Inc Inquiry found that the events into which it had inquired
were generally kept out of the parliamentary arena. Major decisions, such as
the $150 million indemnity to National Australia Bank to provide support
for the rescue of Rothwells, did not receive parliamentary scrutiny before
they were made. The inquiry raised a number of concerns about the inade-
quacies of the parliament as a gatherer of information, a role that it saw as
critical as the ‘primary accountability agent of the public’.#’ It noted that the
procedures for question time, and the operation of the committee system,
did not bring the executive fully under the scrutiny of parliament.*® It rec-
ommended a systematic review of the means that should be used by parlia-
ment to inform itself about government actions and activities.

The concentration of power in individuals that occurred in both Queens-
land and Western Australia meant that scrutiny of Cabinet was avoided.
The WA Inc Report found that Cabinet was ignored*’ or not adequately
informed in relation to the transactions mentioned. The Report noted that
‘the proper role and function of Cabinet itself was either poorly understood or
deliberately abused by the Premier and senior ministers.’ >°
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The Fitzgerald Report also identified a further issue, namely, the com-
bined role of the office of attorney-general with the minister for justice.
The effect was that the office holder could not perform the traditional dual
role of the attorney-general as chief law officer of the Crown and as a
member of the executive, a role to be performed with independence,
impartiality and freedom from party political influence.>* The Fitzgerald
Report was also critical of the failure of the Justice Department to alert the
Cabinet to the problems in Queensland’s political and criminal justice sys-
tems.>? It should be noted that, generally, in Australia, the traditional role
of the attorney-general as independent chief law officer has fallen into
abeyance.

The Fitzgerald Report noted an informal understanding at Cabinet level
that conflicts of interest could be a concern, but there was no clear or firm
policy to exclude those who had a conflict of interest from decision-
making.>® There was also a failure to enforce such policy as did exist. A
reading of the WA Inc Report reveals that conflict of interest situations
appeared to have attracted little concern among the members of the gov-
ernment at the time, with clear conflicts of interest passing unnoticed. At
an individual level, examples included David Parker securing a promise of
a donation to a theatre group in his electorate of $250,000 from Yossie
Goldberg, while at the same time engaging in negotiations with Goldberg
concerning the Fremantle Gas & Coke Company.>* At a government level,
the report gives the example of the entrepreneurial approach taken by the
premier in acquiring Northern Mining Corporation, thereby creating ‘a
serious conflict of interest’ between the government’s simultaneous roles
as party to a joint venture and as a taxing authority.>>

Both inquiries considered the deleterious impact of the politicisation of
the public service, including the denial of an effective advisory role for the
public service.”® The extent of the politicisation was illustrated in the WA
Inc Report by examples of statutory officers supplying the government with
confidential information, damaging to its political opponents.>” The Report
also noted that the capacity of statutory bodies to appropriately discharge
their statutory obligations was ‘severely constrained’ by the presence on
the boards of public servants who represented government.>®
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A common feature of the events catalogued by each inquiry was the con-
nection between political donations and much of the misconduct that
occurred. Neither state had a disclosure regime in place for scrutinising
political donations.>® For those people involved, the confidentiality of such
donations was seen as extremely important. There was also no legal obliga-
tion on the part of public officials to report official misconduct or any reason-
able suspicion of such misconduct to any authority.®°

The WA Inc Report also noted that the existing accountability agents,
such as the ombudsman, auditor-general, public service commissioner and
law enforcement agencies (the commissioner of police and the director of
public prosecutions) could not investigate all matters of government corrup-
tion or misconduct. No body or agency had the single and comprehensive
function of investigating and reporting on such matters. An official anti-
corruption commission was established in 1988 to receive specific allega-
tions of official corruption, though its powers were very limited.é*

In Western Australia, there had been reports in the 1980s by the
Law Reform Commission recommending changes to the law to facilitate
review by the courts of administrative decisions on issues of law, and
review of such decisions on their merits, through an administrative
appeals tribunal system. The WA Inc Report recommended their implemen-
tation.®? The Fitzgerald Report was critical of the absence of such a system
and also recommended the creation of a separate administrative appeals
tribunal system.®?

Both inquiries identified an absence of ethical education and codes of
conduct for public officials as a factor.®* The WA Inc Inquiry found that
education was needed for all public officials, including members of par-
liament and ministers.®® The Fitzgerald Inquiry noted that legislative
changes, and changes to the mechanics of public administration, were
insufficient to constitute a complete answer to misconduct. It called for the
extension of codes of conduct for public officials dealing with important
matters, including the correct relationship between public servants and
their ministers.é®

The consequences of the above inadequacies were succinctly summa-
rised by the WA Inc Inquiry:
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Individually, the matters upon which we have reported reveal serious
weaknesses and deficiencies in our system of government. Together, they
disclose fundamental weaknesses in the present capacity of our institu-
tions of government, including the Parliament, to exact that degree of
openness, accountability and integrity necessary to ensure that the Exec-
utive fulfils its basic responsibility to serve the public interest.®’



CHAPTER 2: Is there a government corruption problem
in Australia?

The short answer to the question posed is that there will always be a govern-
ment corruption problem (in all countries) unless a miracle occurs to
remove greed and the desire for power and hubris from the psyche of homo
sapiens. There is also the fact that some of the species do not believe that the
rules apply to them, and others believe that the end will always justify the
means.

Plainly, corruption has existed, and at a high level, as noted by Sawer,
Abjorensen and Larkin:

Australians who have been imprisoned over the past two decades for
offences relating to corrupt conduct include two former Premiers of West-
ern Australia and former Ministers of the Crown in Queensland and New
South Wales. In addition a number of members of federal Parliament have

been the subject of investigations and successful prosecutions for corrupt

practices in the 1990s, mostly related to abuse of travel entitlements.®®

It is not possible, however, at any given time, to assess with any accuracy
the existence and extent of such corruption because of its covert nature. A
consequence is that there are not, and cannot be, empirical studies that pro-
vide a comparison and measure of the nature and extent of government cor-
ruption in Australia and elsewhere at any given time. The absence of such
evidence, however, does not mean there is no corruption problem. There is a
problem, and what it presents to each jurisdiction is a risk management
challenge, one that requires an assessment of the nature and extent of the
risk of such corruption occurring, and an assessment of the potential grav-
ity of its consequences.

Perception of corruption
Surveys and pollsreveal that people believe that their representatives engage
in corrupt conduct. According to the 2001 Australian Election Study 46%
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believed bribery was widespread among politicians, and 54% believed it was
widespread among public servants.®® Results of the 2006 Morgan Poll show
that 90% saw corruption as having an effect on ‘political life’, and more peo-
ple thought state government was ‘ineffective’ rather than ‘effective’ in
addressing corruption.’® Arguably these perceptions contribute to the very
poor ratings for integrity given to politicians in polls. Morgan Polls rating
ethics and honesty of professions have consistently given politicians very
poor assessments.”*

Transparency International’s Annual Corruption Perceptions Index
shows that Australia has consistently been placed just inside or just outside
the top 10 in rankings of nations on perceived public-sector corruption (a
higher ranking reflecting a lower level of perceived corruption). By way of
comparison, New Zealand has been one of the better performers, being con-
sistently placed in the top 3.2 Transparency International emphasises, how-
ever, that this report is based on perceptions only.

Recently, a minority report in the Law Reform Committee of the Victo-
rian Parliament Review of the Members of Parliament (Register of Interests)

Act asserted that in Victoria there had been ‘misuse of office for partisan ben-
efit.’ 7> Abuses alleged included:

« politically-motivated government advertising

» partisan appointments to public offices including appointment of
former ministerial advisers to senior positions in the public service
and statutory authorities

+ use of public service staff to run politically motivated media cam-
paigns and collusion between ministerial officers and public officials
to control information

« favouritism and blackballing in the awarding of contracts and tenders
and government grants

¢ lack of transparency in land rezoning and other planning decisions
and a ‘deals for donations’ culture

« the systematic cessation of publication of data adverse to government;
breaches of FOI law and refusals to provide documents to parliamen-
tary committees.
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These are allegations. Examples of various corrupt practices in federal,
state and local government, however, have continued to come to light.

Federal and state government examples

State and federal governments and MPs have, on occasion, used public
funds for party political purposes. In New South Wales in 2003, Malcolm
Jones, MLC, resigned after the Independent Commission Against Corruption
(ICAC) found that he had misused his parliamentary entitlements to pay for
membership drives for 11 ‘micro parties’, unconnected with his party (the
Outdoor Recreation Party), or his parliamentary duties.”* At the federal level,
in the 1990s, a number of federal parliamentarians were successfully pros-
ecuted for abuse of travel allowances.”” Examples of state and federal parlia-
mentarians misusing allowances continue to arise.

A continuing abuse has been the use of public funding for party political
advertising by governments. This funding is allocated to governments for
the purpose of informing the public. Recently, guidelines have been intro-
duced by some governments; for example, in 2009 by the Victorian and
NSW governments and the federal government did so in 2008. Only the lat-
ter required that the auditor-general review the advertising (where the cost
exceeded $250,000).7° Sawer, Abjorensen and Larkin argue that:

The whole picture is more disturbing than simply one of public office being
used for private office; it is the persistence of systemic, institutional bene-

fits to incumbency—a form of corruption as partisan abuse.””

This is a particularly dangerous misuse of public funds because it can be
used to distort the flow of information.

Government advertising is significant for the media. Between July 1995
and November 2007, the federal government spent more than $1.8 billion on
advertising. In the election year 2007, the federal government spent a total
of $368 million on advertising and overtook corporations such as Coles and
Telstra to become the nation’s top advertiser.”® When combined with the
advertising of state and territory governments, the 2007 cost figure more
than doubled and, on a per capita basis, exceeded that of the United King-
dom government by a factor of three.”® There is evidence that this state of
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affairs creates a situation in which governments are in a position to punish
the media for adverse reporting, and to seek to influence them, by threaten-
ing to withdraw advertising.®

There has also been the use of public office to obtain financial advantage
for either individuals or political parties, or both. At the federal level, in
2002, Andrew Theophanous, who had been a member of the House of Rep-
resentatives for 21 years, and a Parliamentary Secretary, was found guilty
of having sought money for assistance in migration matters.%

On 17 July 2009, former Queensland Minister, Gordon Nuttall, was sen-
tenced to 7 years imprisonment after being found guilty of 36 charges of cor-
ruptly receiving $360,000 in secret payments from two Queensland
businessmen, between 2002 and 2005, while he was a Cabinet minister. The
charges were laid as a result of an investigation by the Crime and Miscon-
duct Commission (CMC), the matter having been referred to it by the pre-
mier, after articles in the Sunshine Coast Daily alleged improper dealings in
relation to land for a hospital.®?

Inrecent years, ICAC has reported on various corrupt behaviours among
public officials in NSW, including: corrupt practices amongst employees of
Rail Corp; corrupt conduct in issuing driving, building, and security licences,
air-conditioning contracts for public buildings, and the sale of surplus prop-
erties by the Department of Housing staff. In 2008, ICAC made corrupt con-
duct findings against two former NSW Fire Brigade project managers, who
between 2005 and 2007 received payments totalling $2.4 million, They had
submitted false tenders and quotations for building and maintenance work
to manipulate the awarding of contracts to companies controlled by one of
the project managers.®

In Queensland findings were made that, commencing in about August
or September 2005, the Director-General of the Department of Employment
and Training in Queensland, Scott Flavell, gave considerable assistance over
a period of 12 months to a private investor, who was wishing to establish a
private Registered Training Organisation (RTO).8* The early approach to
the Director-General included a proposal that he join the private venture, a
proposal he accepted. Among other things, the Director-General provided a
document outlining a strategy to damage the viability of the State’s TAFEs—
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contrary to government policy. In the course of giving assistance, the Direc-
tor-General also obtained the assistance of departmental staff and passed on
confidential details of proposed government funding for the following finan-
cial year, before approval of the funding.®

In New South Wales, in 2008, ICAC made findings of corrupt behaviour
against a senior planning officer in relation to her dealings with develop-
ers®, and corrupt behaviour or misconduct on the part of four former Wol-
longong city councillors, two former senior managers, and two developers,
assisted by the senior planning officer.?’

The investigation by ICAC?® found that the senior planning officer
appeared to have little fear of detection, and that this was in part the result
of the officer’s skill at ‘managing up’ and ‘grooming’ council officials by com-
promising their integrity in minor ways.

The Victorian Ombudsman, in a 2009 Report, identified concerns about
the possible inappropriate use of Brimbank Council property and funds and
information. The Ombudsman identified the following concerns:

* The identification of, and reimbursement of Brimbank for, the private
use of mobile telephones provided to councillors by the council. That
process had not been audited by the council, which spent $63,757 net
of reimbursements from councillors in the period 2005-2008.8°

* Compliance with a requirement of the council to enter all gifts or hos-
pitality, regardless of value, into a register maintained by the coun-
cil.?®

« Gifts which were purchased with council funds for out-going mayors
each year.”*

It should be noted that a Brimbank resident had lodged a complaint by
email with the office of the Minister for Local Government about the tele-
phone use. The complaint was referred to the Executive Director, Local Gov-
ernment, Victoria and Community Information. He purported to deal with
the matter on behalf of the minister by referring the allegations back to the
council.”? There was no anti-corruption or misconduct body to which the
concerned citizen could turn.

On 12 August 2009 the State Government of Victoria announced the
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creation of the Local Government Investigations and Compliance Inspector-
ate. On 14 December 2009 the Age reported that the Inspectorate had
informed a number of the councillors that no action would be taken.”® The
Age report is unclear as to what issues were involved, save for reference to
some council property matters.

As to police corruption, instances have continued to occur in most juris-
dictions.

We should not be surprised by the examples above. Corruption will
always be with us. The question is how corruption, and the risk of corrup-
tion, is best addressed.



CHAPTER 3: How best to address corruption

A review of the steps taken by the Commonwealth, state and territory gov-
ernments reveals two different approaches. In Queensland, New South
Wales, Western Australia, and Tasmania, independent standing anti-cor-
ruption systems have been put in place, covering most areas of government.
Elsewhere, systems have been put in place that will operate in particular
areas of government. The former approach recognises the reality that cor-
rupt activity can occur within a wide range of areas, and that it is desirable,
in the short and long term, to have an experienced and expert body to
uncover it, and deal with it, as quickly as possible. The latter approach pro-
ceeds on the basis that it is sufficient, in the short and long-term, to set up
anti-corruption bodies to deal with particular acts of corruption as and
when corruption is revealed. This approach may also be driven by other fac-
tors, including a reluctance to create more institutions, and the cost. Also,
there may be a combination of pride and fear affecting our political leaders;
for introducing a standing anti-corruption system might be said by politi-
cal opponents to be an admission of a widespread government corruption
problem and, if introduced, might cause embarrassment to the incumbent
government.

How to start

In choosing the approach to be taken to a problem such as corruption in gov-
ernment, a sensible starting point is to consider the most recent integrity
model developed by experts, independently of government. Such a model is
found in the National Integrity Systems Assessment (NISA) Final Report, pub-
lished by the Key Centre for Ethics Law Justice and Governance, Griffith Uni-
versity, and Transparency International.’*

There were five phases in the project. Three involved the assessment of
the Queensland, New South Wales and Commonwealth public sector integ-
rity systems. The other two phases involved the assessment of business
integrity systems, and national comparative and inter-sectoral research.
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The assessments of the integrity systems focused on the consequences,
capacity and coherence of the systems, and involved a combination of empir-
ical research, documentary analysis, consideration of existing literature,
and workshops with experts.

The NISA Report describes its model in 21 major recommendations. They
are intended to both encourage good practice and discourage bad practice.?
They are directed to ensuring continual improvement in Australia’s integ-
rity systems.’® Other aims included: providing a benchmark for comparison
between jurisdictions and against which changes in the effectiveness of the
integrity system could be measured; and a basis for action by relevant Aus-
tralian governmental and non-governmental agencies and organizations.”

The report identifies core elements for national integrity systems. It takes
up principles first identified in the famous Greek Temple model, as outlined
by Jeremy Pope of Transparency International. These principles recognised
that the answer to the question of corruption lay ‘in a number of agencies,
laws, practices and ethical codes.’?® The primary public institutions com-
prise the three arms of government, the legislature, executive, and judiciary,
and integrity personnel and agencies, such as the auditor-general, ombuds-
man, and watchdog agencies.

The NISA Report also distinguishes between institutions, and what it
describes as ‘distributed institutions’ and ‘dispersed strategies’. The distrib-
uted institutions include statutory measures covering codes of conduct, co-
ordination of integrity organisations, disclosure of interests, protection of
whistleblowers, strengthening FOI, and new measures to provide tertiary
training in the field. The dispersed strategies include civic and community
education, a national review of resourcing levels, parliamentary oversight
methods, and evaluation of integrity systems. These strategies are directed,
among other things, to raising awareness among individuals, and their
capacity to combat corruption. This objective is extremely important,
because corruption thrives where the cultural norms allow it. The NISA
Model is likened to a ‘bird’s nest’ because of the interlocking nature of the
various elements; they can be individually weak, but through interdepend-
ence and connection, stronger as a whole.?”
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A practical approach: applying the NISA Model in one state, and comparing

its recommendations to the integrity systems in other states

The scope, potential effect and significance of the recommendations and

their effect are best appreciated by theoretically applying the recommenda-
tions to a particular jurisdiction. For the purposes of this essay, the State of
Victoria is chosen.!® It has not as yet attempted a comprehensive approach,
but is now facing the question of what approach should be taken to address-
ing the issue of government corruption. It should be noted that, at this point,
neither of the major political parties in Victoria appear to be proposing the

NISA Model.

It is not my purpose in this essay to argue that the NISA Model, or any
other, should be adopted in Victoria (or elsewhere). My argument is that any
community that is deciding to modify its integrity systems has, in the NISA
Model, a template identifying best practice. As to the measures to be taken,
it provides a checklist of mutually supportive proposals to consider. Its tem-
plate should be adopted, unless there is good reason to the contrary, by
action addressing the substance and aims of the recommendations. To
achieve this, the measures taken must adequately address the setting and
maintenance of ethical standards, institutional design and management,
and legislative regulation and support.

If the recommendations of the NISA Report were adopted in Victoria
some major institutional changes would occur. They would include the cre-
ation of: an anti-corruption commission;!® a governance review council to
co-ordinate policies and the work of integrity institutions; standing parlia-
mentary committees to oversee core integrity institutions; measures to
ensure that the integrity institutions have the power to investigate any mat-
ter involving any decision or service flowing from an allocation of public
funds; the position of integrity commissioner to advise parliamentarians;
and the position of a parliamentary standards commissioner to investigate
and report on complaints.

Specific recommendations for Victoria, based on the NISA Model, are set
out in the Appendix (see p. 63).

CHAPTER 4: Australian integrity systems compared
with the NISA Model

The current state of integrity systems in Australia may be summarised in
the following way.10?

The governments of Queensland, New South Wales, Western Australia
and Tasmania have introduced permanent independent anti-corruption
bodies. In addition, all jurisdictions have public officers, such as the auditor-
general and ombudsman. They have considerable powers to investigate, and
bring or refer proceedings against people who engage in government cor-
ruption and other misconduct. Victoria also has the OPI (Office of Police
Integrity), and the newly-created body to address local government issues,
the Local Government Investigations and Compliance Inspectorate. The
Commonwealth has created the Australian Commission for Law Enforce-
ment Integrity (ACLEI). It is responsible for preventing, detecting and inves-
tigating serious and systemic corruption issues in the Australian Federal
Police and the Australian Crime Commission.%®

All jurisdictions now have FOI legislation of varying strength.** Western
Australia also has an Information Commissioner to deal with complaints, to
educate, and to guide. Significant reforms have been introduced in Queens-
land and New South Wales with the creation of the office of Information
Commissioner, and a tightening of the grounds on which access may be
refused. At the Commonwealth level, the proposal for an information com-
missioner has been adopted. Other changes have been before the Senate
Finance and Public Administration Committee, which reported in March
2010.1%

Also, there are various of codes of conduct for various public officials, of
differing quality. Public sector management legislation of all jurisdictions
set minimum ethical standards applying to all public officers.°¢ Queensland
has an Integrity Commissioner to advise, but only ministers, senior public
servants and members of parliament have access to the Commissioner, not
all public servants. New South Wales has an ethics adviser.” All jurisdic-
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tions, other than South Australia, Tasmania, Northern Territory, and the
ACT, have registers of lobbyists and codes of conduct.®

In addition, all except the Commonwealth, the ACT and the Northern
Territory have codes of conduct for members of parliament. All except Victo-
ria and the Northern Territory have ministerial codes. The Commonwealth,
Queensland, South Australia and Victoria have codes defining limits to post-
separation employment.l®® Queensland, the Commonwealth, Western Aus-
tralia and South Australia ban the direct holding of shares by ministers and
parliamentary secretaries. All Australian jurisdictions maintain registers
of members’ interests.

Comparison of particular integrity systems with the NISA Model
The NISA Report critically examined Queensland, New South Wales and
Commonwealth integrity systems.

In Queensland the following issues were identified.}'° There was a weak-
ness of the parliament as an integrity institution, because of the absence of
an upper house. There was inadequate protection for whistleblowers, and
no statutory obligations on employees to report suspected corruption. The
Auditor-General was unable to conduct performance audits, and there were
inadequacies in the system for review of administrative decisions. The integ-
rity systems and standards do not apply to corporatised, commercialised or
services contracted out. There was no body monitoring and reviewing the
operation of the integrity systems, and the impact of changes in circum-
stances, because of the sunset clause imposed on the Electoral and Adminis-
trative Review Commission. There was an undue emphasis on legislative
solutions, rather than practical and educative solutions, and no formal co-
ordination between the integrity institutions. Inadequate resourcing of the
integrity system was also identified as an issue, particularly for the standard
setting and preventative elements.

As to the New South Wales system,! concerns were expressed about the
independence and timeliness of reporting of the electoral funding authority,
in relation to donations, expenditure and public funding to candidates.
There was no positive ethical framework to assist ministers and public serv-
ants to navigate their new relationship at a time of the strengthening of
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political control over public service appointments. There was concern about
whether there needed to be a rationalisation of agencies to reduce duplica-
tion and increase efficiency, and a need for greater co-operation between
agencies. Also, a lack of funding was found to create difficulties, in particu-
lar, in balancing the investigative and coercive functions on the one hand,
and the educative and preventative functions on the other.

In reviewing the Commonwealth,!? serious concerns were expressed
relating to: ministerial standards and the roles of ministerial advisers; the
inability to enforce ministerial and other parliamentary standards; and
increased political pressure on senior civil servants. While accountability
systems appeared to function with the senate at their peak, the role of the
senate had been repeatedly attacked, over a long period, by executive gov-
ernments of all persuasions. Inadequacies were found in the whistleblower
protection and management scheme, as well as an under-reporting and
potential concealment of the incidence of corruption; because, for the pur-
poses of classification, ‘bribery, corruption and abuse of office’ are subsumed
within ‘fraud’'*® The absence of an anti-corruption body, and fragmented
leadership of integrity systems, resulted in a lack of clear leadership and co-
ordination. The report comments: ‘There is now a clear case for a general
purpose Commonwealth anti-corruption agency, which includes educative,
research and policy functions.’ 14

Responses to the NISA Report

Research for this essay has not revealed public consideration of the NISA
Report and its model by Australian governments. The Queensland govern-
ment recently had the opportunity to consider them. As already noted, in
2009, the Queensland government reviewed its integrity system. Its discus-
sion paper and report, did not, however, refer to the NISA Model, or the crit-
icisms of the Queensland system expressed in the NISA Report. The
government'’s report did, however, address some of those criticisms in a
number of proposals!!® to

 strengthen parliamentary scrutiny, including establishing a parlia-
mentary inquiry into ways of improving the scrutiny of legislation
through parliamentary committees.
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« balance practical and legislative approaches; the proposals rely on leg-
islative solutions (for example, undertaking to introduce legislative
frameworks to regulate the lobbying industry, governing ministerial
staff, on electorate officer employment and disciplinary processes, the
declaration of MPs’ and strategic office-holders’ interests); and con-
currently, on a practical level, establishing an ethical standards
branch in the public service commission, appointing ethics contact
officers in each agency, and mandating annual training in ethical
decision-making. (It is not clear, however, whether such programs are
intended to be available for members of parliament, ministers, or their
staff.)

« extend the operation of the public sector integrity systems and stand-
ards to government services that had been corporatised, commercial-
ised or contracted out (but query whether this extended to scrutiny of
grant funded activity).

 hold regular people’s question times, and a statement of intention to
improve whistleblower protection. (There is, however, no indication of
the detail proposed, and, in particular, whether it was intended that a
statutory obligation would be placed on employees to report suspected
corruption.!®

Other strengthening proposals were to:

« strengthen the position and role of the Integrity Commissioner,
including responsibility to oversee the lobbyists’ register and code
(instead of the Department of Premier and Cabinet)

 lower the threshold to $10,000 (from $100,000) for the publication of
summaries of details of government contracts; to increase the report-
ing on the processes relating to the awarding of contracts; to publish
all contracts over $10 million; to appoint probity auditors for contracts
over a set value

 ban success fees for lobbyists.**”

It should be noted, however, that the government’s report did not address
or refer to flaws identified in the system by the NISA Report, such as the need
for a body like the former Electoral and Administrative Review Commission,
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to monitor and review the operation of the integrity systems, and formal co-
ordination between integrity institutions; proposals directed to ensuring
the adequate resourcing of the integrity systems; and performance auditing
by the Auditor-General. Discussion of such matters would have been helpful.

Further explanation of two other proposals, would also have been help-
ful. To address concerns about the relationship between government and
the lobbying industry, the Queensland government stated that it would ‘put
in place, entry measures requiring newly appointed public service officers
and ministerial staff to disclose to employers, whether they have worked as
lobbyists in the past two years.’ It continued, ‘This will increase the trans-
parency of interactions between government and the lobbying industry and
ensure any conflicts of interest can be appropriately managed.’ 8

This proposal appears to assume that situations in which persons seek-
ing employment in the public sector, who have previously worked in the lob-
bying industry (but chose not refer to that fact in their CVs) will comply with
the requirement. However one reads the proposal, it suggests a lack of con-
cern about the potential for the corruption of government decisions inher-
ent in a situation created by allowing employees to move between
government and lobbying.

The Queensland Government also proposes that the rules for receiving
and declaring gifts will be the same for ministers,'* members of parliament
and public servants, and that the reporting threshold will be $150 (retail
value). This proposal will simplify and tighten the rules, effectively lowering
a number of thresholds. It has the result, however, that those who wish to
corrupt the system may continue to use the tried and true technique of
‘grooming’, with small gifts and favours, before offering or soliciting bribes.'?°

The proposal is consistent with the narrow ambit of the question asked in
the discussion paper, which was whether ‘policies regarding gifts and hospi-
tality should be the same for Ministers, members of Parliament and public
sector employees ..."'?! An examination of the 34 submissions received on
the issue reveals that 10 of them argued either for a ban on receipt of gifts or
a requirement that gifts received be regarded as the property of the state.
Presumably, consideration was given to those options, and it would have
been of considerable value to know why those options were rejected.
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There is a common element in the approaches taken to the problem of
corruption by Australian governments. While it may be said that all govern-
ments are aware of the problem, and plainly some governments have done
considerably more than others to address it, no government has done all
that could reasonably be done to contain corruption let alone maintain the
momentum needed for that purpose.

The recent Queensland review is one example. Victoria, already lag-
ging behind Queensland, provides another example. The recent reports of
the Ombudsman on the Brimbank and Port Phillip Councils resulted in the
creation of a specific standing body to deal with misconduct and corruption
in local government. The result is that Victoria now has three bodies,
each with its own area of operation: the Ombudsman, the OPI and the
Local Government Investigations and Compliance Inspectorate. Was con-
sideration given to a single standing anti-corruption and misconduct body?
Would that not be simpler? Would it not be better if the citizens of Victoria
knew there was one place to which they could take concerns about cor-
ruption in government—regardless of who was involved or the nature of
conduct?

Why do governments seem to be reluctant to “war” against corruption?
More specifically, why do some governments resist the establishment of a
standing anti-corruption commission? And why do all governments fall
short of implementing what is arguably the best practice such as that set out
in the NISA recommendations?

Independent standing commissions

The NISA Report’s first recommendation is for the establishment of an inde-
pendent standing anti-corruption commission. In those jurisdictions lack-
ing such a body, establishing one would be a major institutional change.
Where such commissions have been established, are they successful?

The recent evidence, referred to above, of serious misconduct in
Queensland and New South Wales raises a number of questions. Does the
continuation of corrupt conduct indicate that the model of a standing
commission has not worked? If that is so, is the problem inherent in the
model, or does it simply need strengthening, coupled with more resources?
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Or does the revelation of the conduct, and the action taken by the standing
commission, demonstrate the effectiveness of the model?

Does the relative paucity of examples of corrupt activity and other mis-
conduct in other jurisdictions, where there is no such commission, suggest
that the standing commission approach is not always needed? Or would the
presence of such commissions have revealed corrupt activity in those juris-
dictions? For they provide a place where people know they can take their
concerns about misconduct of those in government, and have them
addressed.

These questions cannot be considered and answered empirically.*?? It
may be argued however, that given the likely presence of corrupt conduct in
all governments at some level, at any given time, the strong probability is
that the operation of the standing commission model would result in greater
disclosure.

One thing is reasonably clear; the measures taken in Queensland fol-
lowing The Fitzgerald Report changed the situation in that state from one of
systemic corruption, to one of occasional corrupt acts. Premier Bligh, speak-
ing at the Australian Public Sector, Anti-Corruption Conference posed the
question:

If, after 20 years of operation, and some $500 million spent in that time; if,
after 80 misconduct investigations and 145 days of hearings last year; if,
after numerous prosecutions and disciplinary action; and if, after all this,
we really believe—some commentators are suggesting that nothing has
changed, nothing has been achieved—then it’s time for a serious and radi-
cal rethink.' 1?3

She asked the audience to cast their minds back 20 years to when the
Fitzgerald Commission was doing its work. After referring, amongst other
things, to the fact that the former premier and five ministers were charged
with criminal offences, she commented that:

As important and courageous as this work was, it was the analysis of the
failure of institutions of Government, which exposed the cancer eating
away at the foundations of our democracy.

In short, Tony Fitzgerald exposed evil lurking in the government.
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A corrupt police service working hand in glove with criminals—protected,
aided and abetted by a corrupt Police Commissioner— in turn protected by

a corrupt Police Minister, himself protected and promoted by a corrupt

Premier.

Singularly, they are startling and disturbing—Iet alone working together

in an organised network of criminal activity.

But, of course, they were all, in turn, protected by a corrupted electoral

system that was not based on one vote, one value.

A gerrymandered electoral system that so effectively protected the Govern-
ment, it had carte blanche to do what it liked — confident that the powerful

contempt of an angry electorate would never catch up with it.}?*

On the same day, Tony Fitzgerald spoke about events since his report. His
assessment was that, as a result of the actions of the coalition of Nationals
and Liberals in the mid-1990s, the reform process had been interrupted and
damaged. He also argued that the subsequent ALP governments lacked
much of the ‘principled willingness’ required to confront the ‘dark past’ and
maintain the momentum needed for reform.*?> He went on to describe the
situation in politics as one where neither side of politics was interested in the
issues, save for in the case of short-term, cynical political advantage. He con-
cluded: ‘[Things are] better than they were, but it is a mistake to take it for
granted.’ 2 This remark highlights that constant vigilance and effort is
required to contain corruption.

Recently, the Law Reform Committee of the Victorian Parliament con-
sidered some points raised about the operation of the New South Wales
independent permanent anti-corruption body, ICAC. This occurred in the
context of its review of the Members of Parliament (Register of Interests) Act
1978.1?” The committee’s primary focus was on measures that would best
promote the ethical standards of members of parliament. They were not
considering measures to be taken to deal with corruption in government
generally. From the report, it appears that the criticism that was offered con-
cerned difficulties in those cases where issues of parliamentary privilege
arose. Paul Pearce, the Chair of the NSW Legislative Assembly’s Standing
Committee on Parliamentary Privilege and Ethics spoke against the ICAC
model as undermining the privilege and sovereignty of parliament. Two
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other witnesses, the President of the NSW Legislative Council, and the Chair
of the NSW Legislative Council Privileges Committee, acknowledged that
the issue of parliamentary privilege was yet to be resolved, but expressed the
view that the presence and role of ICAC had made members of Parliament
better parliamentarians. Other witnesses supported the introduction of
such a body. None sought to argue that ICAC had failed in any way.*?®

The majority of the Law Reform Committee members recommended
attempting to improve the current self-regulation system before considering
more radical systems.?° It expressed the view that ‘the primary advantage
of external regulation is its perceived independence and strength.’**°

The Commissioner of ICAC, Jerold Cripps QC gave evidence. Asked about
the performance of ICAC, he said:

You never know how much corruption there was to start with, you never
know how much there is now and you never really know how much [of]

what you did, stopped what might otherwise have happened.'3!
Asked whether all states should have an ICAC, he responded:

I keep getting asked this question and I keep answering it by saying, if you
do not think public sector corruption is a problem in your State, or if you
think it is, but you would rather keep it hidden, no, you should not have an
ICAC, but if you think it is a problem and you do want to deal with it, the

best way of dealing with it, I think, is to expose it.}3?

I turn to the larger question, why do all governments hold back from
implementing best practice such as that set out in the NISA recommenda-
tions?



CHAPTER 5: Why hasn’t best practice been adopted
in Australia?

Cost has been raised by those resisting proposals for the implementation of
the NISA Model’s key institutional proposal—the standing independent
commission. And plainly there would be a significant financial cost for this,
and more, for full implementation of the model. That will be quantifiable.

The annual report of the Queensland Crime and Misconduct Commis-
sion records a total expenditure for 2008 of $37.8 million, and for 2009 of
$42.5 million.'>* The annual report of the Western Australian Corruption
and Crime Commission records expenditures of $26.3 million and $25.4 mil-
lion respectively for the same periods.'**

The New South Wales budget estimates for 2009-101% disclosed that
total expenses for ICAC for 2008-09 totalled $18.4 million, and the estimate
for 2009-10 is $18.8 million. To put those figures in some sort of perspective,
they may be compared with the following New South Wales figures:

(2008-09) (2009-10)
Department of Premier and Cabinet $226.0 million  $286.7 million
Electoral Commission $36.7 million $21.1 million
Ombudsman'’s Office $21.9 million $21.7 million
Audit Office of New South Wales $33.8 million $34.0 million

Department of Arts, Sport, and Recreation $611.7 million  $634.3 million
Events New South Wales Proprietary Ltd ~ $29.8 million $37.1 million 3¢

On the basis of past experience in Australia, operating a standing inde-
pendent anti-corruption body is likely to cost somewhere between $20 and
$40 million per annum. Would that be too costly? On a per capita basis, it is
next to nothing (between $9 and $10 per annum?*7). Plainly, the individu-
al's response will depend largely on his or her view about the importance of
the issue. How does it compare, for instance, with the cost of promoting
major events? What value does it bring to the community? However, if the
position is accepted that corruption in government causes serious harm,
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and has the potential to do so in most, if not all, areas of government, the
economy and community life, at what point does action against corruption
become too expensive? How is that issue to be assessed? What matters are
relevant?

It is wrong to consider only the cost of establishing and running an
integrity system. There are significant benefits in taking action, and heavy
costs in not doing so—economic and otherwise. They have already been dis-
cussed earlier is this essay, concerning the question, ‘why corruption mat-
ters?’ The issues there identified show the range of potential losses likely to
flow from inaction by government, and the corresponding benefits that will
flow from appropriate action.

The economic losses cannot be quantified accurately. As far as the cost of
corruption is concerned we know that ‘payment of bribes are not publicly
recorded.’'*® Corruption can cause the loss and wastage of government
funds, and thereby damage the economy. It can affect the international and
interstate competitiveness of economies.!* Reducing corruption is likely to
result in significant savings and economic benefits. These savings would be
impossible to quantify, but must be borne in mind when assessing costs and
benefits related to the control of corruption in government.

Reference was also made in chapter one to the damage corruption can
cause to society. Not only can it seriously damage the reputation of key insti-
tutions, and erode the public trust in, and respect for these institutions, it
can lead to a lowering of ethical standards generally.

There are also the costs that inevitably follow from taking inadequate
action, or no action at all. If inadequate action is taken, and a situation of
systemic government corruption develops, the cost of dealing with it will be
considerable. It should be remembered that the Fitzgerald Inquiry was faced
with just such a situation. Corruption was deeply embedded. That inquiry
ran for a little over two years, from 26 May 1987 to 3 July 1989. As at the end
of June 1989, the personnel engaged totalled 139, comprising:

‘A Commissioner, two Deputies Commissioners, one Senior Counsel, four
other members of the private Bar, six lawyers engaged on contract (for-
merly public servants or prosecutors from the office of the Director of

Prosecutions), one lawyer from the public service, four accountants, five
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research consultants and assistants, a Clerk to the Commission, the
Secretary to the Commission and five administrative support staff, three
investigative support officers, five information retrieval officers, two com-
puter systems officers, a receptionist, 22 secretarial/keyboard staff and

seventy-five police officers.’14°

The Fitzgerald Report also mentioned the difficulties faced by the Royal
Commission. Much of the information needed to confidently make recom-
mendations was not available, either to the commission, the government, or
anyone else. Further, every time a commission is established, the wheel
must be reinvented; skills and knowledge must be acquired afresh for each
commission.'® Apparently, there were also problems for the police officers
seconded to the commission. They faced unpleasantness and threats, from
the department and colleagues, as the inquiry progressed (particularly in
the early period).*?

In contrast, there are long-term benefits to be gained from setting up a
comprehensive integrity system, including a permanent, independent
standing anti-corruption body. The Queensland experience bears this out.
Prior to the Fitzgerald Commission, there had been inquiries into alleged
police misconduct, which had made recommendations to the government.
After such inquiries, ‘organisational resistance—and amnesia—are likely
to return once the initial flurry of reform activity generated by high profile
enquiries dies down.'*#

And that is what occurred; none of the recommendations were imple-
mented. No permanent body was established, independent of government,
to monitor and report on implementation, or take action. Brendan Butler SC,
the former chair of the Queensland Criminal Justice Commission, suggested:

One of the strongest arguments for establishing standing commissions of
enquiry is that they provide a permanent mechanism for ensuring that
reform stays on the agenda and that politicians and police departments do

not revert to their old ways.'#

He went on to caution about the need to develop strategies for that pur-
pose and the need to avoid any slackening in the effort to minimise the risk
of corruption.
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Another benefit of such an independent standing commission is that
when allegations are raised about corruption in government, the govern-
ment of the day will simply refer the allegations to the commission. Conse-
quently, the debilitating debate that tends to follow as to whether, and to
what extent, a bona fide investigation was being made, or had been made, is
avoided—and the community can have confidence in the outcome.

Finally, in assessing the costs associated with the application of the NISA
Model, it needs to be borne in mind that a number of the recommendations
have the potential, by increasing exposure of corrupt activity, to significantly
reduce the incidence of corruption at minimum cost. As a result it would
reduce the workload and cost of the integrity institutions, given that their
effect is to increase the risk of exposure for those considering corrupt activity.
The recommendations of the NISA Model include: %

¢ defining the jurisdiction of integrity institutions, by reference to mat-
ters involving any decisions or services, flowing from an allocation of
public funds (recommendation 4)

» an independent presiding officer in each House of Parliament (recom-
mendation 6), and bringing independence to the parliamentary select
committee system (recommendation 7)

« enforceable codes of conduct (recommendation 8), together with pro-
posals for education and training (recommendations 12,13,16)

« continuous disclosure obligation of gifts contributions and electoral
expenses within the shortest practical timeframe and criminal sanc-
tions against office-holders for breach of the obligation (recommen-
dation 10)

« increased whistleblower protection (recommendation 11); simplifying
and expediting FOI (recommendation 14).

Underlying the foregoing discussion is an issue that tends to be over-
looked; its resolution is critical to the decisions to be taken in establishing
and maintaining integrity systems. An integrity system is, and should be,
intended to do more than simply identify and deal with existing government
corruption. It should be directed to protecting the future by preventing the
growth and spread of a contagion, which, once established in a community,
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is likely to cause even greater damage. Expenditure incurred in setting up
and operating such systems to prevent future government corruption is a
form of insurance premium—it is money spent to address the risk, present
and future, of serious damage that affects us all, directly or indirectly. In
evaluating the cost burden to each of us we should bear in mind what we, as
individuals, spend on insurance (home, contents, car, life, health, public
liability, etc ...) every year.

In considering the adoption of an integrity system of any kind, we must
keep at the forefront of our minds that we are attempting to address the
present and future risk of corruption in our communities. In light of this
assessment we can consider what further action is needed.

CHAPTER 6: The nature and extent of future corrup-
tion risk; further action; and conclusion

Is the risk of government corruption any greater now than it was in the
1980s and early 1990s, when the original independent standing commis-
sions were established?

There is no reason to think that there has been any reduction in the
number of people in our community who will succumb to the temptation of
government corruption. Most, if not all, of the circumstances identified by
the WA Inc and Fitzgerald Inquiries as carrying the risk of corruption con-
tinue to exist. Indeed, some of those circumstances have altered for the
worse, increasing the chance of corrupt activity. For example, the discour-
agement of disclosure has been reinforced by the further politicisation of the
public service and the changes to the numbers and the role of ministerial
personal staff.}* Perhaps the most notable difference, however, is that we
appear to have significantly increased, rather than reduced, the opportuni-
ties for corruption, and the temptation to corrupt.

The ever-increasing need for political donations

The money spent by political parties on election campaigns keeps increasing.
Ministers, shadow ministers and MPs spend more and more time and effort
in seeking donations.

In recent years concerns about corruption have surfaced about the
making of donations, and discretionary decisions by ministers in favour of
the donors, happening within the same timeframe. For example, a fugitive
from the Philippines received a visa after making a donation to the Liberal
Party of $10,000, and purchasing raffle tickets from the ALP for $10,000.
In 2004, a Senate committee investigated an allegation that the immigra-
tion minister had offered preferential treatment for visa applicants who
made substantial donations. The minister denied the allegations. The
committee commented on the ‘lack of transparency and accountability’ in
the minister’s ‘decision-making process’.}#” Also, a deportation order was
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revoked after a substantial donation was made to the then minister’s
party.}*® While no evidence was advanced showing that such donations
influenced the decision-making process, such coincidences only damage
the reputation of politicians generally, and confidence in our democratic
system.

For some time political parties have relied upon dinners and other func-
tions to raise funds. People have been invited to attend on the basis that, if
they pay a large sum of money, they will have the opportunity to meet with
ministers. The substantial sums charged are such that the people most likely
to take up the opportunity are those whose commercial interests are likely
to be affected by government decisions.

The Victorian Premier defended the practice, describing it, unfortunately,
as ‘speed dating.'**? No politician engaged in this form of fundraising has said
that no benefits whatsoever will flow to those who pay large sums of money.
The process creates a situation where persons who wish to engage in corrupt
behaviour are given every opportunity, and the political party concerned
becomes indebted to the people who made donations.

On 7 December 2009, the Victorian Premier announced that the prac-
tice of providing private communication with ministers for a fee would be
abolished.’® But the issue remains. The major parties continue to pursue
donations. The ALP, for example, still relies upon its Progressive Business
(PB) organisation to raise funds. The Victorian ALP website!*! states that

membership:

... Provides opportunities for businesses to hear directly from our nation’s
leaders and policy makers. Membership empowers your business with the

tool to be in sync with government direction.
The website also states that:

Each year, PB conducts a series of events that allow business leaders,
together with Federal and State Ministers, to meet and confer on those
issues impacting on the business community. PB members are given prior-
ity at all events and enjoy many benefits from being part of a wider Pro-

gressive Business community.
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To find out more, one must join by paying a yearly membership fee: corpo-
rate membership costs $1550 and business membership is $990.

Business people will continue to pay to meet ministers. Similar prac-
tices are engaged in by the other major parties.**> The former premier Jeff
Kennett has been quoted as saying. ‘I've never seen such a corruption of the
principle of governing for all.’*>* It is unclear whether the current political
culture sees anything wrong in deriving financial benefits from elected
office in this way.

Control and management of the flow of information to the media by
government!>*

Beginning with the Whitlam years, we have seen a gradual increase in the
government control of information about its activities, and the obstacles
placed by government in the path of media access to that information. This
has occurred with governments of both persuasions. In 2003, it was
observed that:

... The broad contours of the Australian PR State seem clear enough. At the
national level, these include media advisers hired to assist ministers; those
working in media units serving the overall government, and then the pub-
lic affairs sections of public service departments, whose activities are coor-
dinated by instruments imposing a whole-of-government integration of

information disclosure activities.!%>

The media in turn have become increasingly dependent, for economic
reasons, on the supply of information by government.

In October 2007, the media pressure group, Australia’s Right to Know,
released the ‘Report of the Independent Audit into the State of Free Speech in
Australia’, prepared by the former NSW ombudsman, Irene Moss. In a cover-
ing letter, Moss concluded that free speech and media freedom in Australia
were being whittled away by ‘gradual and sometimes almost imperceptible
degrees’.*>®

The Hawke and Keating governments had their own ‘spin machine’, the
National Media Liaison Service (NMLS), which absorbed the Ministerial
Media Group, and employed journalists to work as press secretaries for
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ministers. The Howard Government developed its own version, by appoint-
ing additional media advisers to the staff of most junior ministers, who
worked closely with the prime minister’s office, and creating the Govern-
ment Members Secretariat for the purpose of training government parlia-
mentarians in dealing with the media and preparing materials.

The Rudd Government, soon after taking office, required a dozen statu-
tory agencies, including the CSIRO, the Australian Institute of Marine Sci-
ence and the Australian Research Council, to refer all strategic media
relations, which related to the key messages of the government, to the Depart-
ment of Innovation, Industry, Science and Research for consideration by the
Minister. There have also been complaints of bullying tactics.'>”

The activities of these media units have been described as ‘clearly, party
political .**® The ABC journalist, Kerry O'Brien, described the situation: ‘This
is the age of slick, media-trained pollie-speak, of candour when it suits, and
obfuscation, or of audience behind a wall of rhetoric or media manipulation
when it is deemed necessary.’ 1>

There is a lack of reliable and complete information about the numbers
of media advisers and staff employed by government, and the cost, but it is
clear that both the numbers and the cost are considerable. Money has also
been expended in preventing information reaching the media. For example,
in 2003-06, the federal government, through the Federal Police, spent
$2,160,000 in the investigation of leaks from government. The decline in
the number of leaks over that period pointed to the effectiveness of that
expenditure.1®®

Thus, the practice of parties in government has been to maintain ever-
larger media departments, which attempt to control, with considerable
success, the flow of information to the media and the public, and the way it
is handled by the media.

The techniques used to control the flow of and handling of information
include:

« the use of restrictions and obstacles
— restricting the number of government employees with authority to
speak
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— requiring all questions to be in writing
— delaying responses to questions
— ignoring questions and offering answers of little value when given
¢ limiting opportunities
— holding only short press conferences, holding them on short notice,
and not allowing free-ranging questions
— using talkback radio to release information, thereby avoiding ques-
tioning by the media
* manipulation
— releasing bad news on big news days
— punishing journalists who are seen by government media offices as
not playing by the rules, and favouring the ‘chosen ones’; for exam-
ple, by giving access to off-the-record backgrounders, denied to oth-
ers who are perceived as reporting in a partial manner.?¢!
* how FOI requests are processed
— charging large fees
— excessive delay
— narrow interpretation of grounds of exemption; erroneous reasons
for refusal; inappropriate reliance on conclusive certificates; mis-
leading responses.té?

‘Spin’ techniques are constantly refined. For example, it appears that the
Rudd Government, in 2008, organised rosters of MPs who are briefed to be
ready to deliver the message of the day to the waiting media, at the doors of
Parliament House, while those not on the roster use less public entrances.'®

In part these developments are a response to the advent of shorter news
cycles, the short grab, the media focus on conflict and the negative, and the
decline in on-going investigative journalism. Those developments encour-
age the desire, and give the opportunity, to withhold information and hide
any unpleasant news. Thus a considerable level of secrecy has been created,
and can be maintained, to withhold information when it is politically expe-
dient—aided by the politicisation of the public service.'®* This would be well
understood by all participants, and would be reassuring to anyone wishing
to corrupt others, and those receptive to corrupting influences.
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The commercialisation of government services and projects
In the last 20 years, it has become the accepted practice that services previ-
ously provided by government, directly or through statutory authorities,
be provided by commercial enterprises. This has occurred in areas such as
power, water, transport, prisons, health and health insurance, telecommu-
nications and the provision of infrastructure.'®®

As part of this process, significant discretionary powers can be con-
ferred upon ministers and others in government. In its 2004 report, Trans-
parency International discussed an unsuccessful attempt to change the
law affecting media ownership. The draft legislation proposed to confer on
the relevant minister discretion to waive imposed restrictions on cross-
media ownership. The report commented that: ‘This might seem a recipe
for corruption,” And, later:

‘Ministerial discretion in areas where media proprietors have huge finan-
cial interests must be identified as constituting a clear risk of corruption.
The temptation to do what a media owner wants in return for improved
media treatment during an election campaign or a controversial war is
great.' 166

The commercial stakes for the commercial enterprises, both in securing
the agreements and negotiating the terms, are usually high in such situa-
tions. The profits to be made by the commercial enterprises providing gov-
ernment services depend upon the terms that can be negotiated and
concessions obtained from government.

This applies particularly to a sophisticated form of business relation-
ship that has been developed, the Public Private Partnership (PPP).1*” An
alleged advantage is that such arrangements pass to the private partner
the risks involved in an enterprise, whether it be building a court complex,
re-designing and re-building a major railway station, or the provision of a
desalination plant. Passing the risk to the private partner is no doubt seen
as a good thing by governments, but it has to be paid for, and that involves
negotiation. PPPs are particularly attractive to government, in part,
because they do not create debts that must appear on the government
balance sheet.
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Governments have been reluctant to reveal the details of these transac-
tions, claiming the protection afforded Cabinet documents and commercial
confidentiality—the latter, even when the commercial partner does not
claim it. A document of critical importance is the Public Sector Comparator,
used to determine whether the PPP will deliver better value for money than
the most efficient public sector procurement model. While monitoring by
auditors-general occur, it appears to be confined to checking compliance
with government guidelines and procedures, and recording the steps taken,
including, the occasions when the Public Sector Comparator was modified
during negotiations.'¢®

It is to be hoped that other governments will follow the lead of the Queens-
land Government, and make details of all contracts and crucial documents
more readily available for public and parliamentary scrutiny. While that
will significantly assist in exposing the facts, the potential for corruption
will remain significant, because so much is at stake for private commercial
interests.

New industries and trends in post-parliamentary and government
employment

We now have a substantial lobbying industry. It recruits from the ranks of
ministers, parliamentary secretaries and former public servants. So too do
large firms of accountants and lawyers, and major corporations that deal
with government. This is now common practice.’®® For example, those
recruited to large corporations include:

¢ Federal MPs Larry Anthony, Peter McGauran, Geoff Walsh and
Stephen Loosely

« state MP Evan Thornley, and former premiers Wayne Goss, Bob Carr,
Alan Carpenter and Steve Bracks

« public servants and personal staff, like Meg McDonald,’° Catherine
McGovern, George Sinodinos (former chief of staff to former prime
minister John Howard), Nick Campbell, Mark Elliot and David Miles;
and, more recently, Tim Murphy, the former senior adviser to Kim
Carr, the Minister for Innovation, Industry, Science and Research,
who joined GlaxoSmithKline.'’
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People who have been recruited as lobbyists and consultants include:

 public servants, primarily from the Federal industry department and
personal staff (identified in 2005 by Guy Pearse'’?) who joined organi-
sations representing the fossil fuel industry,'’> and ALP staffers Brett
Miller, Danny Pearson, Tim Fawcett Senior, and Kieran Scheemann;

* MPs Graham Richardson, David White, Bill Forward, Christian Zhara,
Kate Carnell and Michael Armitage; Nick Bolkus and Alexander
Downer joined The Bespoke Approach.

This practice has not been viewed as corrupt, and corruption has not
been alleged. The practice, however, poses significant corruption risks. It
involves leading government figures, receiving financial benefits on retire-
ment because of the experience, knowledge and networks acquired by them
in office at public expense. It is a practice that provides a real opportunity for
the corruption of the decision-making processes of government. If the risk of
corruption were taken seriously, it would not be allowed.

An inadequate start has been made to address the problem. Codes have
been introduced which require lobbyists to register and, on the register, to
disclose their clients. Generally, they do not require prompt disclosure. They
do not apply to the act of lobbying. As a result, they do not apply to commer-
cial corporations and large accounting and law firms, which will at times,
lobby government.

The ethical codes of the Commonwealth, Queensland, South Australia,
Tasmania and Victoria impose limited time constraints'’* on former minis-
ters and parliamentary secretaries in taking employment after retirement
in areas in which they dealt as ministers, but they too are inadequate. For
example, under the Prime Minister’s Standards of Ministerial Ethics, a
period of 18 months is required to pass during which, pursuant to an under-
taking required of them:

They will not lobby, advocate or have business meetings with members of
the government, Parliament, public service or defence force on any mat-
ters which they have had official dealings as Minister in their last 18
months in office.}”
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The Queensland CMC in its report Public duty, Private interests, published
in December 2008, recommended a quarantine period of two years for ex-
ministers and 18 months for parliamentary secretaries, ministerial advisers
and senior public servants.}’® This was implemented, along with a lobbyists’
code of conduct, and codes of conduct for departmental and ministerial
advisers. The code obliges serving public officials not to engage in activities
with ex-officials in breach of the above quarantine period limits. Speaking at
the 2009 Australian Public Sector Anti-Corruption (APSAC) Conference,
the former head of the CMC, Mr Needham, commented:

But let us not think that the implementation of these recommendations
will be the panacea which will resolve all these issues I have been talking
about. There will always be those who will argue that the strict wording of
the code doesn’t apply to them, or will delude themselves that it doesn’t
apply to them.

The proper working of such codes depends not on a strict interpretation
of the wording, but on an application of the ethical principles underlying

them.’?

The latter comment highlights the problem of trying to address corrupt
behaviour and other serious misconduct by using codes rather than legis-
lation; codes will only provide guidance. Those, however, who are attracted
to conduct that others would describe as corrupt or serious misconduct,
will (if they are concerned) look for ways to interpret the codes to their
advantage. In this instance, the critical concept of ‘official dealings’ is not
defined. Thus the code still leaves open the option for ministers to work
after retirement for remuneration in matters either outside or inside their
portfolios, in which they did not have ‘official dealings’. It does not prevent
them engaging as lobbyists, or being involved in negotiations of business
with politicians and public servants, whom they met and got to know
while ministers—as long as the matter in question is not one in which
they had ‘official dealings’. Thus, the knowledge, experience and contacts
in government that ministers and parliamentary secretaries acquire will
continue to be highly attractive and valuable to lobbyists, because they
can be engaged immediately on retirement, subject only to the embargo



54/ CORRUPTION

on particular matters with which they had had ‘official dealings’ in the
past.

The temptation to form a relationship with ministers will remain strong,
as will the temptation to offer post-retirement employment to ministers,
while they are still in office, to obtain an advantage. Thus, the present and
proposed restrictions allow the situation to continue and, with it, give oppor-
tunities for corruption. Code requirements that ministers also undertake
that they will not take personal advantage of information to which they
have access as a minister do not address the problem. They attempt to do no
more than preserve the confidentiality of information. Until drastic action is
taken, however, this employment trend will continue, particularly in an
environment of privatised government services and projects. It will con-
tinue to pose a serious corruption risk.

Growth in numbers and influence of ministerial staff and their unaccount-

ahility

A modern trend is the growth in the number of people employed on the per-
sonal staff of ministers: a jump from 304.3 in April 1989 to 444.6 in May
2006.78 The personal staff include people who act as gatekeepers between
the minister and the public service, who handle the press, who administer
the minister’s office (including deciding what information to pass on to the
minister),*”? political fixers or issues managers,'®° and policy advisers.'8!
They, however, at least at a federal level, cannot be questioned by Parliament
because of the acceptance in that parliament of the so-called ‘McMullan
principle.’'®? Thus, at the federal level, and in any other jurisdiction where
the McMullan principle applies, ministerial staff act in secrecy and escape
parliamentary scrutiny and Parliament is denied information critical to its
scrutiny of the conduct of Ministers — for example, the Children Overboard
Affair.'83 It should be noted that the Victorian government recently asserted
the right to deny a parliamentary committee the opportunity to question
ministerial staff. The right has been disputed by the Liberal Party !4 and the
issue is yet to be resolved.
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Future environmental sustainability challenges and vested interests

The past unsustainable economic development of developed countries has

manifested itself in a number of ways, including greenhouse gas pollution

(with the likely consequences of global warming and climate change),
destruction of eco-systems, and ‘the tragedy of the commons’ (the depletion

of shared, limited resources of the land, sea and air). We also appear to have

declining reserves of oil and phosphate. In the meantime, countries like

China and India are rapidly developing their economies, and their need for

the earth’s resources is increasing significantly. Addressing these issues will

require difficult decisions to be taken by governments, decisions likely to sig-
nificantly affect the profitability of major businesses, industries and the

operation of markets. Those owning, or operating in, such businesses, indus-
tries or markets will be tempted to use corrupt methods to defend or advance

their interests: and some will succumb.

Each of the above developments has significantly increased the oppor-
tunity for corruption, and the temptation to corrupt. We can have no con-
fidence that those we have elected or will elect to government will take
steps to address them. The future risk of corruption is, therefore, serious. If
we are to take this risk seriously, we must introduce the best integrity sys-
tem available. At present that appears to be one embodying the features of
the NISA Model. Its aims, principles and features should be adopted unless
there is good reason not to do so. But in considering the question of taking
action, there are two further questions that need urgent attention. Is the
NISA Model sufficient, or does more need to be done? Notwithstanding
the difficulty, what attempts should be made to minimise future risks of
corruption?

Further action: strengthening the NISA Model

Generally, non-government parties and independents are inadequately
resourced and this limits their capacity to hold government to account. Also,
they would be greatly assisted if the considerable uncertainty about minis-
ters’ accountability obligations were resolved. None of the Australian codes
of conduct currently spell out the accountability obligations of ministers,
including the circumstances in which ministers might be held personally
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culpable. The Commonwealth Code, the Ministerial Standard of Ethics 8>
has not addressed the so-called McMullan principle. This creates a conflict
for ministers in meeting the responsibilities set out in that code.'8

The Australasian Studies of Parliament Group Working Party attempted
to address these issues in its revision of the Prime Minister’s Code of Con-
duct.'® It also argued against the so-called McMullan principle!® and pro-
posed that ministers should facilitate the appearance of their personal staff
before parliamentary committees.'®

The working party defined six accountability levels, including accepting
personal culpability, and the issue of resignation. Concerning personal cul-
pability, its proposed code stated:

Ministers are expected to accept personal culpability for their own acts
and omissions and those of:

* the heads of department and their personal staff, and
e other instances in which they participated or of which they were

aware or should have been aware;

In determining whether a minister is personally culpable, ignorance of the
matter does not excuse the acts or omissions of the minister where the
minister should have known or should have ensured the matter was
drawn to the minister’s personal attention. Without limiting the circum-
stances in which ministers should have known of any matter, they are
deemed to have the knowledge of their heads of department and others

who report directly to them and all members of their personal staff.1?°
As to resignation, it stated:

Resignation is appropriate where a minister has lost the confidence of the
House of Parliament or the Prime Minister in the minister’s capacity to sat-
isfactorily discharge the responsibilities of the office. In the rare event that
a minister declines to act on advice to resign, the Prime Minister may rec-
ommend to the Governor-General that the minister’s commission be with-

drawn, after which the minister ceases to hold office.}*
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The judiciary
The NISA Report does not point to any integrity issues directly affecting the
judicial arm of government. This is understandable because there is little
complaint about the integrity of the judicial arm of government, and long-
standing systems and rules strongly serve that integrity. But, in some juris-
dictions, there are two issues adversely affecting the factor that is critical to
the integrity of the judicial arm of government—the independence of judicial
officers. They not only have the potential to affect the appearance and reality
of the independence of judges, but also create opportunities for corruption.

The first issue is court governance. With the exception of the federal
courts and the courts of South Australia, the administration of the courts is
under the direct and detailed control of the executive branch of government.
This is the traditional system. Generally, in such systems, the CEO of a court,
and all staff (including the personal staff of judges) are employees of the
executive. In Victoria, for example, the CEO of the Supreme Court is respon-
sible to the Secretary of the Department of Justice after consultation with
the Chief Justice. IT systems containing extensive sensitive and confidential
information (including internal policy discussions within the courts, and
draft judgements) are provided, controlled and monitored by the Depart-
ment of Justice. This department is a mega-department, and also serves the
majority of litigants that come before that court. Together, the Department
of Justice and the Economic Review Committee of Cabinet determine a
detailed budget for the courts, and what resources (and what level of
resources) will be provided to them, including the mix of staff available to
the courts and judicial officers.*??

The Fitzgerald Report referred to this issue in the following passage:

The independence of the Judiciary is of paramount importance, and must
not be compromised. One of the threats to judicial independence is an over-
dependence on administrative and financial resources from a Government
department or being subject to administrative regulation in matters asso-
ciated with the performance of the judicial role. Independence of the Judici-
ary bespeaks as much autonomy as is possible in the internal management
of the administration of the courts.
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It is not appropriate to devise any detailed scheme in this report to
address this particular difficulty. The potential dangers should be recog-
nised and consultations should take place between the Government and
the Chief Justice. The Government should give the closest attention to any
request or comments that the Chief Justice or the Chairman should make
as to the introduction of any procedures which in the administrative field
will better reflect the Judiciary’s independence.

Independence is such an important requirement that, not only must it

actually be present, but also it must be seen to be present.!?

The traditional model challenges both the reality and appearance of
independence of the judicial arm of government as part of the integrity sys-
tem. It also happens to be a very poor form of management because respon-
sibility and authority are not held in the same hands.?* It also involves
duplication of staff and effort, and unnecessarily complicates and wastes the
time of the heads of jurisdiction and judicial officers.

Turning to the other issue, legislation in Australia generally includes
provisions for acting judicial appointments. These are usually appointments
for a limited period of time and with the possibility of re-appointment. That
situation inevitably compromises the reality and the appearance of the
appointee’s independence. In Queensland, Western Australia and Tasmania
the occasions for such appointments are limited. In the first two states men-
tioned they are limited to the absence of a judge, or where the chief justice
certifies the need for acting appointments for the orderly and expeditious
exercise of jurisdiction.!” In Tasmania, such an appointment is made where
a situation of a temporary nature has arisen (or is likely to arise) and renders
it necessary or desirable to appoint an acting judge.'?

In other states, a general discretion is given to the Governor in Council.
The most troubling example of the latter category is to be found in Victoria,
where the legislation imposes no restrictions on appointments by the Gover-
nor in Council to a pool of acting judges, and vests the decision to select act-
ing judges from that pool solely in the hands of the attorney-general. While
the attorney-general has drawn up guidelines that identify circumstances
for the use of such a power, they do not have legal force.’®” Under such a
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regime it is legally possible for an attorney-general to replace all judicial
officers with acting appointments. The issue arises elsewhere; for example,
in administrative tribunals, which conduct merit reviews. In the case of the
Victorian Civil and Administrative Tribunal, a substantial majority of judi-
cial members have been sessional members. There are alternatives available,
operating elsewhere, that maximise the independence of judicial officers
appointed for renewable terms.'?®

Strengthening the content of proposed codes of ethics

The NISA Report argues for codes of ethics to be provided for all engaged in
government and public activities, that they be statutorily based, and that
there be mechanisms for enforcing them.

An important discussion of codes of conduct is to be found in the recent
report of the Victorian Parliament Law Reform Committee, Review of the
Members of Parliament (Register of Interests) Act 1978. It proposes the adoption
of a statute by the Parliament of Victoria containing a statement of values,
and a statement of rules of conduct for members of parliament, based on
those values.'”” In doing so, it is building on the Queensland approach. The
proposed statement of values and the rules of conduct, however, could be
considerably strengthened if the moral bases for them were also spelt out.
The Commonwealth code of ethics for ministers, Standards of Ministerial Eth-
ics, published by the Rudd government shortly after it was elected, attempted
this by referring to ministers as being ‘being holders of public office ...
entrusted with considerable privilege and wide discretionary power’ and
stating that public office is ‘a public trust’.?°° The Commonwealth text does
not, however, elaborate upon the assertion of ‘a public trust’, or describe its
moral basis

The application of the trust concept to government is not new. It has at
various times since the eighteenth century been used to describe the rela-
tionship between governments and those they govern.?®! In the United
States of America, the public trust doctrines have been applied by its courts
to safeguard the environment from detrimental decisions of government. It
draws on the strong analogy of the relationship between fiduciaries and
beneficiaries under private law. Like fiduciaries, those entrusted with public
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office are entrusted with power over the affairs of individuals, by or on behalf
of those individuals, who thereby render themselves vulnerable to the deci-
sions made by the public office holders.

It would strengthen the moral force and understanding of codes of ethics
in this area and, therefore, their effectiveness, to state in such codes that the
obligations identified in the code of ethics flow from the fact that the people
have entrusted the ministers and members of parliament with power to act
on their behalf and in their interest. As a result, they have an obligation, at
all times, to act honestly and in the interests of the people, and to give prior-
ity to those interests over their own.

Such a statement would give those we elect a clearer understanding of
the nature of their offices, their responsibilities and duties. It could also
assist those elected to public office to resolve the inherent conflicts in their
position arising from their pursuit of political power.?°? A similar approach
could be adopted for codes of ethics and conduct for any persons who serve
as public officials.

Increasing scrutiny: strengthening FOI legislation

In addition to the procedural recommendations of the NISA Report, the
reforms made to FOI legislation in Queensland and New South Wales would
significantly improve the operation of FOI legislation in other jurisdictions.
Those reforms have included: the creation of the Office of Information Com-
missioner (whose role is to consider complaints, and to guide and monitor),
significant tightening of the definition of exempt documents (including cab-
inet documents and commercial documents), and extending the operation
of the legislation to councils and statutory corporations. Such changes
would significantly strengthen the right to information under FOI legisla-
tion and properly increase scrutiny.?%®

Minimising opportunities and temptations

If we had the political will, we might be able to reduce the risk of corruption
by making a number of significant changes to the way we are governed, and
the way government services are provided. This would remove many of the
new opportunities mentioned in this essay on which the toxin of corruption
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can feed. But there does not appear to be any sign of enthusiasm among gov-
ernments or the major opposition parties to make such changes.

There would also be a significant reduction in the risk of corruption if the
community were to support:

¢ the public funding of political parties and their election campaigns
(ideally assisted by free time and space in the media), thereby ena-
bling donations and gifts to be banned

« the banning of employment of ministers, parliamentary secretaries,
members of parliament, their personal staff, and public servants, by
lobbyists and other organisations, for the purpose of lobbying govern-
ment.

Asto the latter, this might seem an extreme approach in terms of general
employment conditions and practices, but employment as ministers, parlia-
mentary secretaries, members of parliament, ministerial advisers, and pub-
lic servants, is not ordinary employment. People in those positions are
entrusted by the members of our communities with the power to make, or
propose, momentous decisions on our behalf. Why are we not entitled to
expect high standards of behaviour and that adequate steps are taken to
avoid creating or allowing situations where there is potential for conflicts of
interest? Those situations provide opportunities for corruption. Further, to
allow such employment is to allow people to obtain personal financial ben-
efit from the knowledge and experience gained, while in that position of
trust. If the two steps above were taken, the environment in which our polit-
ical representatives and public servants operate would be significantly
changed and the opportunities for corruption would be significantly reduced.

It should be noted that the issue of funding and donations has been receiv-
ing earnest consideration both federally and in Queensland and New South
Wales.2* Media publicity would suggest that there was considerable support
at a federal political level for the public funding of political parties and their
election campaigns, and the banning of donations and gifts to the political
parties. But so far it has proved too difficult to reach agreement. The progress
of the federal debate highlights the problem that the discussion has been con-
fined largely within the political parties and among their parliamentarians.
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It has not had the benefit of an independent assessment, with community
involvement. The best approach to achieving a satisfactory result would be to
have an independent body such as the Australian Law Reform Commission
conduct an inquiry, which would include consultation with all concerned,
including the voters. Bearing in mind that these are issues of relevance to the
states and territories as well, the state and territory law reform commissions
might also be engaged.

Conclusion

Any community wishing to adopt measures to address the present and
future risk of corruption and other official misconduct has to decide whether
it wants to be serious about the task or not. The reality is that there is a false
economy in half-measures in dealing with such risks and, if action is to be
taken, it should be taken comprehensively.

Any community would do well to consider the recommendations of the
NISA Report, and any other recommendations, which would strengthen
their integrity systems. The NISA recommendations should be considered
on the basis that their aims, principles and substance should be adopted
unless there is good reason to the contrary—that is, the onus should be on
those who might wish to argue against their adoption to demonstrate why
they should not be adopted. That proposition applies particularly to any rec-
ommendations directed to reducing secrecy.

But the focus of our attention should not be confined to the integrity sys-
tems, and their strengthening and reform. Each community should address,
and try to eliminate where it can, any circumstances and trends which
have created corruption opportunities and temptations. And on all these
issues, we should be entitled to expect leadership of integrity from those to
whom we have entrusted the power to represent us, and govern in the pub-
lic interest.

APPENDIX: Applying the NISA Model in Victoria

The following are the key elements of the integrity system that would apply
in Victoria if it adopted the NISA recommendations.2%®

A. Core institutions

1. Integrity and anti-corruption commission
The Victorian Government and Parliament would establish a new independ-
ent statutory authority. It would act as a comprehensive lead agency for the
investigation and prevention of official corruption, criminal activity and
serious misconduct, and have the statutory responsibility to promote integ-
rity and accountability, as well as investigate wrongdoing. The official name
of the commission should reflect its active, positive responsibilities, rather
than solely reflect its role combating crime, misconduct and corruption.

Its jurisdiction will encompass:

- all state officials, at all levels, including employees of state-owned
corporations, and any other persons involved or implicated in wrong-
doing affecting the integrity of government operations

- all state parliamentarians and ministers (on the request of the Par-
liamentary Integrity Commissioner (see below) or the presiding
officer of either House, or where, in the opinion of the agency head,
an important matter of public interest would otherwise go without
investigation.

In defining the jurisdiction, the Victorian Government and Parliament
would review:

 operational definitions of corruption to include any type of serious
misconduct with the potential to seriously affect public integrity, and
to revise reporting, monitoring and prevention policies accordingly

« the legislation defining the jurisdictions of integrity institutions to
ensure that they have jurisdiction over any relevant matter involving
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any decisions or services flowing from an allocation of public funds, or
the exercise of statutory or prerogative powers, whether the service
providers are categorised as public, private, commercial or corporate.

The integrity and anti-corruption commission would be empowered and
required to:

« initiate inquiries as well as receive and investigate complaints from
any source

« exercise concurrent jurisdiction, participate in a statutorily-based
investigations clearing house with other agencies, share all relevant
information with other Commonwealth and state integrity institu-
tions; conduct co-operative investigations with them, including
delegating its own investigatory powers when, in either its or their
opinion, their own jurisdiction is also involved.

2. A governance review council

The Victorian Government would establish a governance review council by
statute. Its membership should include the heads of all Victoria’s core integ-
rity institutions.?% It should have expert committee representation and an
independent chair. Its role would be to:

« promote policy and operational coordination among the main core
integrity institutions?®’

« co-ordinate research, evaluation and monitoring of ethics, accounta-
bility and administrative review legislation,

 report to the public on the ‘state of integrity’ in Victoria

 ensure operational cooperation and consistency in areas critical to
the effectiveness of the integrity system, such as public awareness,
complaint handling, workplace education, prevention, advice, and
the sharing of information between the public integrity bodies

- foster co-operation between public sector and private sector integrity
bodies

 provide advice to governments and the public on institutional reform
and law reform to maintain and develop the integrity systems of
Victoria
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« sponsor comparative research, evaluation and policy discussion
regarding integrity systems elsewhere.

The governance review council should have a permanent secretariat.
B. Supervision of core institutions

1. Oversight mechanisms: a parliamentary responsibility
The Victorian Parliament would establish a system of independent public
oversight for all integrity institutions, consisting of:

 astanding multi-party parliamentary committee, supported by
staff

¢ either a standing public advisory committee, or a program for public
participation in annual or three-yearly parliamentary reviews

C. Strengthening integrity institutions: parliament

1. Enforcement of parliamentary and ministerial standards

The Victorian Parliament would establish, by statute, a comprehensive
regime for articulating and enforcing parliamentary and ministerial stand-
ards, including:

* acode of conduct, required by statute, for each House of parliament,
presiding officers, ministers (including ministerial staff), prepared
through a public process, and formally adopted and published

« the appointment of the presiding officer in each house by a two-thirds
majority, the vote being by secret ballot

» amulti-party ethics and privileges committee in each house, responsi-
ble for preparing and updating the codes for that House, including its
presiding officers, and the ministerial code (involving consultation by
the two committees, and the government).

The parliament would also establish two offices: that of a parliamentary
integrity adviser, and a parliamentary standards commissioner. The par-
liamentary integrity adviser would be appointed by the government, in
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consultation with the ethics and privileges committees of both houses. The
role of the integrity adviser would be to:

 give guidance to members, ministers and their staff on integrity
matters

+ maintain and publish material-interest registers of members, ministers
and staff

« give confidential written advice on conflicts of interest, probity of
allowances and entitlements and like matters.

The parliamentary standards commissioner would be appointed by the
government on the joint recommendation of the ethics and privileges com-
mittees, and a joint resolution of both houses. Salary would be fixed by an
independent remuneration tribunal. The appointment would be for a mini-
mum term of five years. Early dismissal would require a two-thirds majority
of a joint sitting of parliament, and on the basis of proven misbehaviour or
incapacity. The parliamentary standards commissioner would have the
power to receive complaints from any person, and to initiate any investiga-
tion on his or her own motion, concerning any possible breach of a parlia-
mentary or ministerial code of conduct, or equivalent matter. In performing
this role, the commissioner would have the power to:

* make such enquiries as he or she sees fit

° enter premises

» compel evidence

« reach such opinions as to the facts, and make such recommendations
as he or she sees fit

- refer matters to other relevant official bodies for joint or independent
investigation

« make reports of any investigations (in the first instance to the ethics
and privileges committee, and/or the premier and, where in the pub-
lic interest, to the parliament and the public.

2. Independent parliamentary select committees
The Victorian Parliament would adopt a procedure for the initiation of
inquiries by select parliamentary committees, and appointment of com-
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mittee chairs, directed to encouraging bi-partisanship in the conduct of
parliamentary business, and reducing the control of the executive over
such enquiries.?®

D. Raising awareness and capacity

1. Statutory basis for codes of conduct for other public institutions

The Victorian Government and Parliament would put in place legislation
applying to all officials and office-holders, irrespective of whether they are
appointed or elected, requiring the development, monitoring and implemen-
tation of enforceable codes of conduct, relevant to the mission and circum-
stances of the institution concerned, and based on consultation with staff
and the community. Such codes should reflect minimum content (defined by
statute), community-wide values, and include mechanisms showing how
rewards, incentives and sanctions are linked to standards of behaviour. They
should also reflect and ensure the mutual support between core institutions
and other institutions. They should include the following requirements:

+ organisational integrity capacity-building to be a core statutory
object

« there be relevant consultation with other integrity institutions to
achieve coherence

« managers promptly inform senior management, and senior manage-
ment promptly inform the relevant integrity agency in all cases where
a reasonable suspicion is formed that corruption, official misconduct,
organisational impropriety, serious maladministration or a similar
integrity lapse has occurred

« atleast once every five years, there be an evaluation by each organisa-
tion of the operation of its codes of conduct, including a formal survey
of at least ten percent of employees, the results to be provided to core
agencies, and to be used to review and update the codes of conduct.

2. Education and training
Recommendations for education and training:
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* minimum integrity education and training standards for public sector
agencies, publicly-listed companies, private companies and civil soci-
ety organizations; and for the development of advanced training pro-
grams in those areas by higher education institutions

« civic education programs, both school-based and adult, focusing on
ethical decision-making and awareness of public rights to complain,
to access official information and seek independent review of official
decisions.

E. Reducing the opportunity for secrecy

1. Effective disclosure of interests and influences

The Victorian Government and Parliament would take steps to review and,
where necessary, establish new standards for systems for regulation and dis-
closure of material interests (including direct or indirect political parties’
gifts and contributions received, and electoral expenses), based on:

 continuous disclosure within the shortest practical timeframe

» immediate publication, and updating of interest disclosures, by rele-
vant registrars and/or regulators via on-line disclosure registers

+ advertising campaigns raising awareness of mechanisms for access-
ing such information to those entitled to know.

The new standard should be supported by criminal sanctions against
office-holders. This would require any new personal, or other material inter-
est, to be disclosed, other than in circumstances where those entitled to
know have reasonable opportunity to become aware of the interest, prior to
relevant decisions (such as voting in an election).

2. Whistleblower protection and management
The Victorian Government and Parliament should enact legislation which
will facilitate whistle blowing by current and former employees about integ-
rity concerns, that is at least consistent with the Australian Standard 8004-
2003,2 in addition to the following principles:
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* astatutory obligation for employees to report suspected corruption,
fraud, defective administration or other integrity lapses to a person
able to take action

« the criminalisation of reprisals against whistleblowers, where their
actions were a factor of any significance in the detrimental action
taken (whether official or unauthorised)

« the provision of a statutory defence to legal action for breach of confi-
dence, official secrets or defamation, where the whistle was blown to
an authority empowered to take action, or where it was to the media,
in circumstances where this was objectively reasonable

« training for managers in the avoidance, detection, investigation and
prosecution of reprisal action

« statutory requirements for all organisations to develop and promul-
gate internal disclosure procedures

« each core integrity agency, in each sector, to be given a statutory
whistleblowing co-ordination role, to which all significant disclosures
by employees must be notified; the duties of the role would include
guidance on effective investigation, resolution and management, and
a discretion to investigate alleged reprisals.

3. Freedom of information (FOI)
The Victorian Government would revise its FOI laws to better respect the
principle of a public ‘right to know’ by:

« establishing the principle that its citizens are entitled to free and imme-
diate access to such government records as they may request, without
a formal application, except in circumstances in which it can be dem-
onstrated that release would specifically damage or compromise some-
one’s rights or legitimate interests (other than those of public officials
or agencies); or the public interest (other than as defined simply by the
self-interest of public officials or agencies); or pose an unacceptable risk
of such damage

» giving a public agency the choice of releasing the record or making
their own application for non-release of the record to the review
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agency (the information commissioner, ombudsman, or other inde-
pendent body or office), where the public agency had required a
formal application to be made because of its assessment of risk of
damage, and then reaches a decision to reject the application for
any reason other than privacy, or personal (but not commercial)
confidentiality.?!°

F. National reviews

1. Access to administrative justice

There should be a national review, in which all governments would join, of
the current substantive administrative law remedies available to citizens
aggrieved by decisions by public officials and bodies. The process should
include extensive public participation.

2. Integrity and local government

The Victorian Government should join with the Commonwealth and other
governments to fund a comprehensive review to identify the most effective
framework for building integrity system capacity at the local and regional
levels of government. The review should recognise the under-resourcing of
local government, its growing responsibilities, and the increasing complex-
ity of public institutions at the regional level.

G. Resourcing

The NISA Report makes recommendations for the provision of adequate
resourcing of the proposed integrity systems, and for ongoing assessment
and research. An examination of all Australian jurisdictions reveals that
implementation of these recommendations would involve significant
changes in each of them, particularly in those jurisdictions which do not
have independent standing anti-corruption bodies.
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