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QUEENSLAND CMC – INDEPENDENT ADVISORY PANEL REVIEW
The Accountability Round Table (ART) 
Introduction 
1. On 28 March 2013 the Hon. Ian Callinan AC and Professor Aroney submitted their Review of the Crime and Misconduct Commission Act 2001 to the Queensland Parliament.  Among their recommendations were: 

Recommendation 3B 

“The Crime and Misconduct Act should be amended to require all complaints to be accompanied by a statutory declaration (or, in case of urgency within 7 days of a complaint) to the effect that: 


a.
the complainant has read and understands the relevant sections (setting them out in the declaration) of the Crime and Misconduct Act;


b.
that the complaint is not a baseless one; and


c.
that the complainant will keep the matters the subject of the complaint (and its making) confidential for all purposes unless and until a decision is made upon it that results in a criminal prosecution or proceedings in respect of it in QCAT.


We emphasise that the statutory declaration should quote the definitions of “official misconduct” and “baseless complaint”.”

Recommendation 3D


“The Crime and Misconduct Act should be amended to enable and ensure the prosecution of those who make baseless complaints.  Baseless complaints should be defined in the Act to mean:



a.
complaints that are malicious, vexatious, reckless or exclusively vindictive; or


b.
complaints not made on the basis of something seen or heard by the complainant (and not made on the basis of information provided by a credible person claiming to have seen or heard something sufficient to form a basis for a complaint); or


c.
complaints made without reference to, and consideration of the definitions of “official misconduct” and “police misconduct” in the Crime and Misconduct Act.


There should be a substantial penalty for infringement of this law.  Further provision should be made for compensation to be ordered by a Court of appropriate jurisdiction to be paid by the maker of a baseless complaint in respect of costs and expenses reasonably incurred by the CMC and by the subject of a baseless complaint in responding to or dealing with it.”


Recommendation 3E

The Crime and Misconduct Act should be amended to raise the threshold for mandatory notification of matters to the CMC by public officials.  Section 38 ought be amended so that the duty arises only where the public official “reasonably suspects” that a complaint involves or may involve official misconduct.

Recommendation 3F


“The CMC should be obliged to instigate prosecutions for egregious cases of baseless complaints.”
This paper will focus on those recommendations.  The ART also has serious reservations about other recommendations of the Review Committee for similar reasons including the proposed definitions.

Relevant Present Provisions of the CMC Act
2. As the Review notes (at pp. 120-124) the Crime and Misconduct Act (CMA) contains provisions about the conduct of complainants.  S.216 prohibits the making of complaints which are frivolous or vexatious.  The first three subsections of s.216 provide – 


“(1)
The commission may give notice to a person that a complaint about, or information or matter (also a complaint) involving, misconduct made by the person to the commission will not be investigated or further investigated by the commission because it appears – 

(a)
to concern frivolous matter; or


(b)
to have been given or made vexatiously.


(2)
The notice must advise the person that if the person again makes the same or substantially the same complaint to the commission the person commits an offence punishable by a fine of 85 penalty units or 1 year’s imprisonment or both.

(3)
A person who, after receiving the notice mentioned in subsection (2), again makes the same or substantially the same complaint to the commission commits an offence.”

S.217 deals with false or misleading statements.  Subsections (1), (2) and (3) provide – 


“(1)
A person must not state anything to the commission the person knows is false or misleading in a material particular.


Maximum penalty – 85 penalty units or 1 year’s imprisonment.


(2)
It is enough for a complaint for an offence against subsection (1) to state the statement made was “false or misleading” to the person’s knowledge, without specifying which.


(3)
A court may order that a person who contravenes subsection (1) must pay an amount of compensation to the commission, whether or not the court also imposes a penalty for the contravention.”

S.218 deals with false or misleading documents.

Subsection (1) provides – 

“A person must not give the commission a document containing information the person knows is false or misleading in a material particular.”

The same maximum penalty is provided in this section.

The Review notes that the CMC has never caused to be initiated a prosecution under ss. 216, 217 or 218, the reason given being that the cost of doing so would be out of all proportion to any penalty which might be imposed.
The Advisory Panel’s Case for Change
3. The Review Panel accepted that it bore the onus of presenting the argument for change in the matters addressed in this paper and did so principally in chapter 7 of the Review at pp. 114-118.  

There, the Panel argue that there has developed in Queensland “a culture of complaint-making, with integrity bodies becoming inundated with complaints, ultimately becoming lost in a sea of them.”  They rely on the information that, in 2011/2012, the CMC received 5,303 complaints, involving some 12,559 allegations.  They comment that:
“there has been a 42% increase in the number of complaints that the CMC received” and that “These numbers we observed, are comparatively much larger in Queensland than in other States.”


The argument at this point did not advance facts relevant to the assessment of the percentage additional to those referred to earlier in the Report.


Earlier in the Panel’s Report it had been said that:

“We have not had the time or the means to undertake a deep contextual analysis and evaluation of the integrity regimes in each Australian jurisdiction, but we nonetheless considered it useful to undertake a broad survey of them for the purpose of comparing them.”


The ART contends that absent such detailed analysis it is unsafe to base an opinion simply on numbers and their comparison – particularly on issues of the kind in question.  For example, in relation to the percentage figure relied upon by the Panel, it is relevant to know the period and its rate of growth per annum.  Checking those matters from published 2011/12 Reports the following additional relevant information may be found:
· CMC Report 2011/12
The 42% increase in complaints to the CMC occurred over a 4 year period in and between 2007/08 and 2011/12 (p. 25) – from 3724 to 5303.  The increase from 2010/11 to 2011/12 was from 5124 to 5303, an increase of 179 (just under 3.5%).  Between 2009/10 and 2010/11 the increase was 4665 to 5124 – a total of 459 (just under 10%).

In its 2011/2012 report the CMC noted that it considered that the upward trend in the 4 year period in complaints was “partly attributable to public sector employees” increasing awareness of the need to report official misconduct (p. 25).  The Panel Report comments on that statement as follows (p. 52):
“Anticorruption agencies including the CMC, frequently but not always convincingly claim that increases in the numbers of complaints are mostly or partly attributable to improvements in public sector awareness of the responsibility to report suspected misconduct or corruption (in referring to the CMC Report statement).  There seems to be little objective evidence to prove this.  It may or may not be so.  If it is, it still suggests a problem of too low a threshold for reporting, and too high a one for the launching of a prosecution against complainants for baseless or vexatious complaints, as we discuss in Chapter 7.”

The lack of detailed objective evidence in fact makes valid comparisons impossible.


We now have the benefit of the CMC 2012/13 Report – published after the Panel’s Review Report.  Was the percentage of complaints still escalating?  This did not happen.  We now know that the number of complaints in fact peaked in 2011/12.  The number received in 2012/13 totalled 4494 (p. 24) – 809 less than the previous year or just over 15% less than that year.  Is the “complaints culture” diminishing?  Mere numbers cannot provide the answer.

The CMC itself did not raise any concern in its 2011/12 Report about a culture of complaint or the burden of the task of assessing and triaging the complaints received.  But it may be relevant that it assessed 88% of new complaints within 4 weeks of receipt.


It is also relevant to note the views expressed by the Queensland Ombudsman at the Forum held in August 2013 in Brisbane by the Premier on the reality that he too has to assess and handle a large number of complaints each year and does not regard that as a major issue for the Ombudsman’s office.

4. The CMC Advisory Panel Report also relied upon the fact that the CMC employed some 39 staff in the task of assessing and categorising the complaints received so as to assess what course ought be taken in respect of them.  The Panel Report states that a substantial portion however typically did not call for any substantive response “being frivolous or vexatious”, or “containing minor, repetitive or incoherent matter.”  

The CMC provided information in its Annual Reports  about the type and number of allegations made in the complaints and about their management.. In 2011/12, as to the 5266 allegations against public sector employees, 1185 concerned official conduct, 557 concerned misappropriation, 475 corruption and favouritism, 413 use of government resources (p. 31)  It retained 74 serious matters for CMC investigations and admitted 39 people to the witness protection programme (p. 6).  In 2011–12, $20.858m in assets were restrained and $7.007m in assets were forfeited (p. 14).  It might be said that it appeared to be getting on with all its business.  It did not seek to raise concern about any problems being created by having to process the large number of complaints.  

In its 2012/13 Report, the CMC states that it assessed 4578 complaints  of which 82% were assessed within 4 weeks (p21).  It finalised 87 misconduct investigations (p26) as a result of which 48 criminal charges were laid against 7 people, 77 additional recommendations for criminal charges were made to the Office of the Director of Public Prosecutions against another 4 people and 128 recommendations for disciplinary action against 37 people were made to the relevant agency.  In 2012–13, $17.091m in assets were restrained and $16.983m in assets were forfeited (p. 14). This exceeded the CMC’s target largely because of the Morehu-Barlow matter in which $11.880m was forfeited (p. 14).  The Report also stated that the Proceeds of Crime team was litigating 88 matters involving restrained property valued at $64.916m (p. 14).

5. The Panel also relied upon a précis provided by the CMC of 60 of the most recent complaints it had assessed, as representing a fair sample of the sorts of complaints it customarily receives.  It described these complaints as follows – 
“They range from complaints about the conduct of staff in universities (2), local government (5), the Police Service (29), public service department (23) and a government owned corporation (1).  Many of them were on their face trivial; an allegation that an employee had been driving while unlicensed; that police officers left a mess in a room in a Correctional Centre which they had searched; that a maintenance officer had misappropriated petrol; an allegation of misappropriation of $100; the alleged theft of $400 in Coles Myer vouchers from a workplace; and a school principal’s using his corporate credit card to buy prizes for students, one of whom was his daughter.”

The Panel did not say that most were on their face trivial – just “many”.  More importantly perhaps, they assessed triviality “on their face”, that is, the allegation made, and without the benefit of further information that may have been obtained by the CMC in the course of the assessment of the complaint. Such a judgement is at best premature, for it may emerge that the matter the subject of the complaint was part of a pattern of conduct by an official which had been engaged in before. It may also point to a systemic problem within an agency  or inadequate internal auditing.

6. The reports of the CMC in those 2 years do not appear to suggest that the handling of complaints was a problem because of its number, that it was, for example, depriving it of the resources needed to carry out its various functions or was in any way counterproductive.  The Panel, in fact, do not appear to  directly argue that it did – rather the argument is that there were costs to be saved.  The CMC Annual Report 2012/3 records the fact of a review and reorganization of its resourcing but the handling of complaints does not appear to be mentioned as a specific issue dealt with directly.
7. The passage also gives insight into what the Panel viewed as trivial complaints. For example, the trivial items were said to include a complaint concerning a public official driving while unlicensed, and misappropriation of petrol, misappropriation of $100  and an alleged theft of $400 in Coles Myer vouchers by people holding public appointments - some, if not all,  in positions of public trust.
 The Panel noted that concept in discussion on a number of occasions throughout its report.  Did the Panel take it into account here or overlook it?  Bearing it in mind, should not each of those matters be regarded as serious?  We are talking about people entrusted with public property, or given access to it, breaching that trust.

8. There is also a consequential problem with the approach taken by the Panel.  If their views were to be adopted, and, as a result, the rules for complaints changed as recommended,  the CMC would have to apply the amended legislation and the new system  would  quickly come to be seen as  one that saw such complaints as trivial and not mattering. Not only would there be a profound lowering of attitudes of people in the public sector as to standards and what is unacceptable behaviour.  In addition, the effect of the deterring presence of the CMC system would be diminished, if not  lost; for people would know that you wouldn’t have to worry about the CMC  if you stole $400.00 worth of vouchers because it was likely to be seen as trivial.

9. The Panel attempt to take their argument further by asserting that:

“Very few of these complaints are likely to have been substantiated as involving official misconduct, let alone serious or systemic corruption.”  

The basis for this assertion is not clear.  As noted above, however, the CMC in its 2011/12 Report recorded that it retained 74 serious matters to investigate.  Compared with the number of complaints received, this is no doubt a very small percentage but it is, nonetheless, a significant number of matters assessed as serious enough to warrant CMC investigation.  How many of them came to light because of the “culture of complaint” and would not have under the proposed changes?
10. The Panel approach highlights the question of the place and role of complaints in the system headed by the CMC.  This issue is not adequately  addressed by the Panel in the Report.

One of the traditional aims in such a  system, like other similar  systems, is to provide a one-stop-shop to which all citizens can air their concerns about possible misconduct by government officials.  It is thereby made easier for citizens to air those concerns and the peak body can investigate and assess the complaints and, if serious, deal with them itself and, if not thought to be serious, but requiring attention, refer it to the appropriate agency and monitor its progress.  The peak body thereby also receives “information of current and emerging misconduct issues”
 in the public sector, including the other parts of the government integrity system.
11. Inevitably there will be a significant amount that the CMC should not investigate and will refer on to other agencies.  There will also inevitably be frivolous and vexatious complaints.  But that is the experience of all such bodies and is the price of ensuring that everything is done to minimise the risk of corruption in government and to raise ethical standards. But to perform its role as the overarching anti-corruption body, it is critical that it be, and be seen as, the main receiver and clearing house for complaints of misconduct in the public sector. It will pass on most complaints as the above information shows but those that it identifies as sufficiently serious on its initial assessments it will pursue and to date they have been significant in number but not percentage.  

Such a system  to operate at its best, requires a free flow of complaints from concerned citizens –  a complaints culture, if you like,  not an anti-complaints culture.  This  approach, universally regarded for some time as best practice, is not adequately considered in the Panel’s Report.  The argument put in the Report is that too many complaints are being received and far too many petty, often baseless, allegations have to be assessed, and “the public interest” requires that there be fewer of them because of their cost.
12. It is plainly correct that the ultimate question to be considered is the public interest. But the time and cost in processing complaints is only part of the public interest debate. The public interest issues are not fully identified or discussed in the Panel’s Report. Rather the simplistic focus appears to be the alleged high cost of the handling and assessing of too many petty complaints.  The public interest in maintaining the present CMC system is not discussed nor is the  likely cost to the community of not doing so.  Rather the Panel appear to have regarded the 60 complaints mentioned as providing a reasonable sample of all complaints made and .a reasonable basis on which to make their case to significantly limit the flow of complaints to the CMC because of the cost of processing them.  In support the Panel state that for each of such cases under the Act, the matters had to be handled by both the CMC and Ethical Standards Unit and involved also decisions to be made by senior executive management within the Department.  It followed in their view that it was clear that something must be done both to reduce the number of complaints and allegations and to minimise those which are trivial or made vexatiously, recklessly or maliciously.

13. At this point, the Panel introduce two competing considerations that come into play in the arguments made for change in the Review.  The Panel state that: 

“Complaints will continue to be made which concern trivial matters, which seek to further inter-office disputes and which are patently baseless.  The system can tolerate some of these.  But public money is involved.  There comes a point where cost outweighs any conceivable benefit, even including as it should within that benefit both the occasional, seemingly insignificant allegation which leads to the uncovering of serious corruption, as well as the fact that the CMC’s mere presence cannot itself create a deterrent to misconduct in general.  That having been said, plainly the cost of 39 full time CMC staff and an unnumbered host of staff in the government agencies and departments, processing almost endless trivia, are unjustifiable” (at pp. 116-117).

14. The evidence relied upon does not support the description.  It requires the sort of detailed analysis that the Panel acknowledged it had been unable to make.  The details in the CMC report for 2011/12 referred to above  present a different picture.  The argument fails to have due regard to the reality that it is not until a complaint is investigated to some extent and assessed that its significance can be identified and that the reported information about the CMC experience shows that in processing “endless trivia” real issues are revealed and addressed either by the CMC or a relevant agency.  The numbers of matters warranting attention revealed in the annual reports may be small vis-a-vis the number of complaints made but they are significant.

15. It is not enough for the Panel to assert that the cost of the triage process is unjustifiable.  In any event it would appear to be a small part of the overall cost.  It is not enough to warrant the dismissal of the possible cost to the community of what would happen if their proposals were adopted and the Queensland one-stop-shop complaint system was abandoned? Such action would send an immediate message to the community that its government no longer wishes to take crime, misconduct, abuse of office and corruption seriously.  In government circles, employees would be left with the impression that minor corruption was to be  tolerated and the CMC would not be taken seriously.  It would significantly limit its deterrent presence.

16. The Panel went on to state that they

“understand that a balance does need to be struck between the non-intimidation of complainants and the need for robustness of criticism of public affairs on the one hand, and the interests of the subject of a complaint and the cost to the public of dealing with baseless complaints on the other.
  That balance is not, we think, put at risk by requiring that complainant carefully consider whether a complaint is warranted or reasonable, and that a reasonable basis may exist for making it” (at p. 122).

Within the limits of the question raised, that conclusion may be reasonable.  But the argument does not include all the factors to be balanced including, in particular,  all the aspects of the proposed changes and the impact of those changes on the effectiveness of the CMC-headed Queensland anti-corruption system.

17. The first question that needs to be asked is whether and to what extent any such proposed measures would intimidate genuine persons from making complaints to the CMC.  First, the complainant must swear a statutory declaration – a hurdle to be added to the initial hurdle facing any genuine complainant of the reality of the difficulties that can flow in their life and workplace from making a complaint.  In addition, anonymous complaints will be prevented. Further, under the proposed changes a complainant would be required to swear a statutory declaration that the relevant sections of the Act had been read – and understood – and that the complaint is not baseless.  The complainant will thus be expected to have understood the definitions of official and police misconduct, and the relevant legal requirements for the existence of official and police misconduct, a matter which might well be thought beyond the capacity of most members of the public and indeed many lawyers.  To avoid being baseless the complaint must have been made on the basis of something seen or heard by the complainant or on the basis of information provided by a credible person. On the face of it, this is an objective question - it will not be enough that the complainant believed that the information came from a person the complainant believed was credible. And what if the source of the information was a person totally lacking in credibility because of admitted involvement in corrupt conduct in the past but who provided information of conduct, which if true, would amount to serious corrupt conduct of others? The proposal would exclude that information from the CMC. The Review also contemplates a “substantial penalty for infringement of this law” (at p. 214), together with compensation to the CMC and a person affected by a baseless complaint.
18. One can readily accept the need for secrecy to be maintained where possible in relation to complaints (requiring the complainant to keep the matters the subject of the complaint confidential) although a further question would then arise as to how an intending complainant might be able to reach an opinion that he or she has reasonable grounds for making a complaint without in many cases making a number of necessary inquiries.  One can also accept that persons who make malicious complaints (without any reasonable cause) should be at risk of some penalty.  But the ART contends that the proposed changes would dramatically (as the Panel clearly intend) impact on the minds of would-be complainants and intimidate most complainants from registering their concerns with the CMC, including genuine ones  At the same time, the most “vexatious” complainants will probably continue to lodge complaints.

19. Corruption is quite different from the ordinary criminality. Corruption in public office is usually hidden, carried out by deception and subterfuge, and its existence will generally – if not always – be a matter of which the public is at first quite unaware.  As the Panel correctly say it may be “the occasional, seemingly insignificant allegation which leads to the uncovering of serious corruption” (at p. 116).  If one takes, by way of example, the recent investigation by the NSW ICAC (known as “Operation Jasper”) into the activities of the NSW Minister for Primary Industries and the Obeid family, it is perfectly clear from Counsel’s opening at the ICAC public hearing (on 12 November 2012) that at the outset of the investigation the ICAC merely had suspicions that some unidentified corruption might have occurred.  It was alleged that the Obeid family had deliberately organised their business affairs so as to disguise their involvement, including through multiple layers of discretionary trusts and $2 shelf companies, the names of which were repeatedly changed.  The ICAC had investigated these matters for many months, during which more than 100 witnesses had been interviewed, search warrants had been executed, computer hard-drives seized and downloaded, and tens of thousands of documents seized and assessed for relevance.  Counsel in his opening conceded that on one view the Minister’s decisions might be explained solely by bad governing but continued that the public inquiry would investigate whether the decisions might also be explained by corruption. He continued that “If it is corruption then it is corruption on a scale probably unexceeded since the days of the Rum Corps;”.  The allegation was that the decisions taken or influenced by Minister MacDonald may have enabled Mr Obeid and his family to acquire profits in the order of $100M.  Given the steps which the Obeid family were alleged to have taken to disguise their involvement in the mining area in the Bylong Valley which was opened up for coal exploration, and the use of shelf companies and multiple layers of discretionary trusts, on what basis could any inquisitive or suspicious members of the public have reached a reasonable view that the complaint was not baseless, that the Minister’s decisions were not merely bad government?  It would require a very determined complainant to be prepared to swear a statutory declaration in the form already considered, leaving that complainant open to a penalty which might well include a substantial term of imprisonment.

20. Given the hidden nature of corruption, the ART contends that the seemingly insignificant allegation “which leads to the uncovering of serious corruption” would under the proposed regime usually not be made the subject of complaint because of the substantial changes proposed, including the necessity for the suspicious or inquisitive member of the public to swear a statutory declaration, with the result that serious corruption will be left undisclosed because of the unwillingness of public officials and members of the public to take the risk of swearing the necessary statutory declaration.

21. A second question then arises, whether any such changes are sufficiently necessary in the public interest to justify so serious an intimidation of potential complainants.  If one turns to the 60 complaints which were provided by the CMC to the Panel (see par. 3. above) and accepted by the Panel as a fair sample of the more than 5,300 complaints made to the CMC in one financial year, it is immediately apparent that, as the Panel say, many “are on their face trivial” (at p. 115).  Very few of such complaints are “likely to have been substantiated as involving official misconduct, let alone serious or systemic corruption” (at p. 115).


The ART argues that an examination of the “fair sample,” or the 60 complaints considered by the Panel, supports the view that if some 450 complaints are received each month by the CMC, at least 400 should be properly dismissed as petty or trivial, or not involving official misconduct.  The remainder (say 50) might well fill much of the available time of the CMC workforce.


The figures that are available and referred to above, support the view that only  a very small percentage of  these complaints are serious or potentially so and warranting consideration and investigation by the CMC and a larger percentage warrant referral elsewhere. There will also be those that are dismissed as vexatious.  But there is no evidence that. the time needed, or cost involved, to adequately process complaints  is a problem. At the same time, it may be that a prosecution under ss. 216, 217 or 218 could have provided a helpful deterrent.  But when all aspects of the public interest are weighed up, it is not in the public interest to make the changes recommended by the Review panel to discourage complaints.

22. A final matter relevant to the recommendations under consideration is that raised by the Queensland Government in its response (p1)to the recommendations of the Panel.  It stated that:
“The Government is concerned the CMC is called upon to investigate complaints being inappropriately made for political purposes. The Government considers such complaints are a distraction for the CMC and divert the CMC’s resources away from its important major crime and misconduct functions.”

23. If that is one of the concerns supporting a tightening of the complaints system, there are other more direct ways to address that issue.  For example, complaints made for political purposes can be discouraged if, for all complaints in the initial stages, the details of the complaint could not be made public. There would then be no immediate political  benefit to be gained by making such complaints.  The details would be kept confidential until a public investigation is commenced.   If the complaint is justified, the truth will in due course become public.  But until the misconduct is proven the subject of the complaint is entitled to the presumption of innocence.  While secrecy is always a concern. particularly with an organisation with the powers of the CMC, the system provides safeguards.  The ART accepts that it is desirable to maintain secrecy in relation to complaints, in the interests of those who may become the subject of investigation or mentioned during any investigation; and that a mechanism should be found to deter complainants from making malicious complaints, as by penalising the making of malicious complaints which are false and for which no reasonable basis existed.
24. The Government should therefore reject Recommendations 3B, 3D, 3E and 3F as placing far too high an intimidatory burden on complainants and thus seriously impeding the critical ability of the CMC

(a) 
to combat and reduce the incidence of major crime; and
(b) 
to continuously improve the integrity of, and to reduce the incidence of misconduct in, the public sector by holders of public offices..


and continue to perform its  role as the key anti-corruption body in the State of Queensland.

18 September 2014
� Included between pp. 43-70.


� at p. 43


� 15,000 complaints in a year, 6,000 in jurisdiction, 4,000 referred to relevant State Agencies; for transcript – � HYPERLINK "http://www.qld.gov.au/opengovernment" ��www.qld.gov.au/opengovernment�, p. 29.


� Recognised in s 14(b)(ii) of the CMC Act as a legal principle and by the common law and  regarded since Plato as an ethical principle applying to people holding public positions; 


� CMC Annual Report 2012/13, p. 22


� How does this sit with the purposes of the CMC Act – refer Part 2, Sections 4 & 5.


� See also the Panel Report p. 122.
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